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DIVISION OF BEACONTRELE 
Male Probation Officer 


APPLICATIONS are invited for the above 
whole-time appointment at a salary in accord- 
ance with the Probation Rules plus Metro- 
politan addition £30 a year. The appointment 
will be subject to medical examination. 
Applications. together with copies of two 
testimonials, must reach the undersigned by 
March 15, 1954 
H. G. BARROW 
Secretary to the Probation Committee. 
The Court House 
Great Eastern Road, 
Stratford, London, E 


15 


Co NTY BOROUGH OF BLACKPOOL 
Appointment of Prosecuting Solicitor in the 
Department of the Town Clerk 


APPLICATIONS are invited for the super- 
annuable appointment of Prosecuting Solicitor 
in the Department of the Town Clerk at the 
salary in accordance with A.P.T. Grade VII 
(£735-£810 per annum) of the National Scale 
of Salaries (A.P.T. Grade V (A)—£650-£710 
per annum) during the first two years of pro- 
fessional experience after admission. Experi- 
ence and qualifications will be taken into 
account in fixing the commencing salary 
within the Grade 

Duties of the successful applicant will be 
mainly concerned with the conduct of Court 
and other legal proceedings on behalf of the 
Corporation and the Chief Constable, and 
Conveyancing 

Candidates must be capable advocates. 
Municipal experience, though desirable, is not 
essential 
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Appointment of Whole-time Clerk to the 
Justices 


AND COUNTY BOROUGH OF 


CHESTER 


THE Magistrates’ Courts Committee invites 
applications from persons properly qualified 
in accordance with the Justices of the Peace 
Act, 1949, for the above appointment. 

The selected candidate will be required to 
have had extensive experience in all branches 
of the work of the appointment. 

Commencing salary £1 ,200—£1,400. Applica- 
tions, stating age, qualifications and experience, 
to be accompanied by copies of two recent 
testimonials, must reach the undersigned not 
later than March 13, 1954. 


ALBERT £. MATTHEWS, 
Clerk to the Magistrates’ Courts 
Committee. 
53, Northgate Street 
Chester. 


c™ OF ROCHESTER 


Appointment of Town Clerk and Clerk of the 
Peace 


APPLICATIONS for the above appointment 
are invited from solicitors with local govern- 
ment experience. The salary for the appoint- 
ment of Town Clerk will be £1,550 per annum, 
rising by annual increments of £50 to £1,750 
per annum, plus £50 per annum in respect of 
the office of Clerk of the Peace. 

The appointment will be subject to the 
conditions of service fixed by the Joint Negotia- 
ting Committee for Town Clerks and District 
Council Clerks, and will be terminable by three 
months’ notice in writing on either side. 

Particulars will be forwarded on request and 
applications, in the form described in the parti- 
culars, must reach the undersigned by 
March 13, 1954. 

Canvassing, either directly or indirectly, will 
be a disqualification. 

JOHN H. A. CRUNDELL, 
Town Clerk, 
Guildhall, 
Rochester. 
February 16, 1954. 


Fe ASTERN ELECTRICITY BOARD 


Law Clerk—Area Board Headquarters 
APPLICATIONS are invited from Law Clerks, 
with some experience in conveyancing, for an 
appointment in the Secretary's office. 

The salary will be in accordance with 
Grade III (£520 » £20—£580) of the National 
Joint Council Salary Agreement commencing 
at a point dependent upon the applicant's 
ability and experience. Future salary and 
conditions of service will be in accordance with 
agreements made from time to time by the 
appropriate negotiating bodies. 

The successful candidate will be required to 
contribute to a superannuation scheme and 
may be required to undergo a_ medical 
examination 

Applications by letter stating age, education, 
qualifications, and experience, with details of 
present appointment and salary should be submit- 
ted to the Secretary, Eastern Electricity Board, 
Wherstead, Ipswich, Suffolk, within fourteen 
days of the appeaarnce of this advertisement 
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NOTES of the WEEK 


Affiliation Orders Against American Servicemen 


The decision of the Divisional Court in R. v. Birkenhead 
Justices, Ex parte Smith (The Times, February 10) settled a 
point of considerable importance to women who have obtained 
orders of affiliation against members of the American armed 
forces. It will be noted by magistrates, clerks and practitioners, 
who may have occasion to deal with questions of enforcement. 
In deciding that the justices were right in declining to issue a 
warrant for the arrest of an American soldier in respect of arrears 
due under the affiliation order, the court made it plain that at the 
present time there is no means of enforcing payment by process 


of law. 


The attorney-general, curiae, 


who appeared as amicus 


submitted that mandamus ought not to issue to compel the justices 
to issue a warrant, since the warrant would be ineffective. 
During the war deductions from pay had been made by the 


American authorities under such orders, but in 1950 a regulation 
had been made by the American authorities in Washington, which 
deprived the American authorities in this country of the power to 
make such deductions, unless the man admitted paternity or 
there was an order made by an American court. Execution 
could not be issued against his person. Section 145 of the Army 
Act was applicable. It was hoped, however, that under the 
Visiting Forces Act, 1952, which had not yet come into force, 
an Order in Council would be made so that arrangements could 
provide for the present situation. 

The Lord Chief Justice said that in 1942 the Visiting Forces 
Act, 1933, was applied by the United States of America (Visiting 
Forces) Order, 1942, and some of the provisions of the Army Act 
were applied to American forces by Order in Council, which was 
intended to confer on American soldiers the same privileges or 
immunities as were conferred by the Army Act on British soldiers. 
Section 145 of the Army Act provided that execution in respect 
of liability for maintenance should not issue against a British 
soldier's person or pay. This immunity was extended to 
American soldiers. Therefore to issue a warrant of arrest 
against an American soldier in respect of arrears would be 
contrary to the Army Act as applied. The American Govern- 
ment might choose to arrange for deductions from pay to be 
made as they had been in the past, but the Court could not say 
there was such an obligation. The justices were justified in 
refusing to issue a warrant. 

It had been stated that the man in question had been sent 
back to the United States for release from the service. On this 
point, Lord Goddard said that if the justices were asked to issue 
a warrant against the man as a civilian, their doing so would not 
help the complainant, since the warrant could not be executed 
unless he returned to this country as a civilian. It might be 
that when the Visiting Forces Act, 1952, came into operation 


some reciprocal arrangement could be made under which there 
would be some prospect of enforcing these orders against 
American soldiers or those who had been American soldiers. 


We have reason to think that as long as the American service 
authorities in this country had power to make deductions from 
pay they were anxious to co-operate with the authorities in this 
country. During the war, we heard of one case in which a 
collecting officer found himself somewhat embarrassed by over- 
payments under an order. The magistrates’ court had made an 
order for the maximum of £1 a week, but he was regularly sent 
payments of twice that amount, and was informed that the 
Americans never paid less than so many dollars a week in respect 
of an illegitimate child. 


Consensual Separation and Liability to Maintain 


During the hearing of the appeal in the case of the National 
Assistance Board v. Prisk (see p. 98, ante, and p. 136, post), 
reference was made to the case of Aldritt v. Aldritt which was 
heard by the President and Havers, J., on June 12, 1951. We 
believe the case is unreported, and it may be of some assistance, 
in view of its bearing on the more recent decision, to quote 
something from the judgments. 

In the A/dritt case, the husband appealed against a maintenance 
order made by justices on the ground of negiect to maintain, 
they having found an alternative ground of desertion not proved. 
Lord Merriman, in the course of his juigment, referred to Baker 
v. Baker (1950) 66 T.L.R. 81, and reiterated the principle that if 
a wife is living separate and apart from her husband, it is not 
enough for her to give evidence that her husband had money and 
that she needed maintenance ; unless she can show, where the 
separatic . was consensual, that the husband had accepted a 
liability, express or implied, to maintain her, she has no case at 
all. The position in the Aldritt case was that at the hearing 
both parties in quite definite and forceful language expressed 
their determination not to have anything more to do with each 
other at all. They had been apart for six years during which the 
wife had made no claim. In the result, the appeal was allowed 
and the order quashed. 

The bearing of this case upon the National Assistance Board v. 
Prisk is to be found in the observations of the learned judges on 
the two kinds of liability to maintain a wife. The President 
pointed out that the liability of a husband to have a maintenance 
order made against him under the Summary Jurisdiction (Separa- 
tion and Maintenance) Acts depended upon proof by the wife of 
one of the matrimonial offences mentioned in the statutes. The 
other, he observed, was quite a different liability, being one which 
applied equally to the husband and the wife under the National 
Assistance Act, 1948. This statute enabled the National 
Assistance Board or the local authority to recover the cost of 
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maintenance and to obtain an order for periodical payments 
against either spouse. There might be many cases in which the 
wife was unable to obtain an order because she could not estab- 
lish any of the grounds necessary to prove such liability, but in 
which the National Assistance Board might be entitled to an 
order because this was a different measure of responsibility. 

Havers, J., in delivering judgment, said that “* Under the 
National Assistance Act, 1948, for the purposes of that Act, a 
man appears to be under an absolute liability to maintain his 
wife and children, and a woman seems to be exactly in the same 
position in regard to her husband and her children.” 


Interim Orders 

We have always felt it to be of the utmost importance that 
when magistrates, on adjourning the hearing of a matrimonial 
case, make an interim order, they should explain quite clearly to 
the parties that it is only a temporary measure and is not to be 
taken as a final adjudication. Otherwise there is danger that the 
wife may think she has won her case, and the husband that the 
decision has gone against him without his having been given a 
proper hearing. 

That misapprehension does actually arise was illustrated in 
Aldritt v. Aldritt, supra. Lord Merriman referred to a state- 
ment by the wife that she had had an order in her favour in 
connexion with a previous parting, the suggestion being that it 
was made on the ground of persistent cruelty. In fact there was 
no such order. “ All that happened was that the case was 
adjourned for consideration by the probation officer, and that 
reconciliation was effected, which is quite a different thing. She 
had, in the meanwhile, during the adjournment an interim order, 
which, of course, determined nothing, and could only be based 
on the footing that nothing had been determined.” 


Leading Questions 

A newspaper report of proceedings in the Divorce Division 
attributes some strong remarks to the learned President when the 
Court was rescinding a decree and ordering a new trial of a 
petition which had resulted in a decree being made by a Com- 


missioner. Before the Commissioner the case had been 
undefended 

The President, in the course of his observations, said that in 
the High Court the case would not have been allowed to be so 
conducted. In particular, the series of leading questions put by 
counsel were such as to deprive the answers of cogency. 

In magisterial proceedings in which the defendant does not 
appear and is not represented there may be some temptation to 
slur over the procedure and to permit leading questions, on the 
assumption that as the defendant has not troubled to appear he 
evidently does not dispute the facts. Even if that assumption 
be correct, it does not absolve the court from the duty of observ- 
ing the rules of evidence and procedure. Facts must be proved, 
and proved in the right way. If subsequently the case should be 
the subject of an appeal or other further proceedings, it would be 
unfortunate if it transpired that the magistrates’ court had 
allowed the evidence to be given in the form of assent to a series 


of leading questions 


Crime Diaries 

When a man who is pleading guilty to several offences, such as 
false pretences, or housebreaking, or burglary, asks to have a 
large number of similar offences taken into consideration, it may 
be a cause of wonderment that he can charge his memory with so 
much detail concerning offences spread over a long period. One 
is sometimes reminded that some practitioners in crime keep 
their own records or diaries, and do it on careful, systematic 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 27, 


1954 VOL. 


lines. The occasional production of such a record makes one 
speculate whether the practice is more common than is usually 
imagined. The classic example is, of course, the notorious 
Jonathan Wilde, most infamous of informers, whose diary is 
credited with having presented us with the expression “* double 
cross,” from his habit of thus marking those of his victims with 
whom he shared the proceeds of crime and whom he denounced 
to the authorities. 

A man of sixty-five years of age, who pleaded guilty to charges 
of theft from and frauds upon hotels, asked at Newcastle that no 
fewer than 679 other offences should be taken into consideration. 
What was described as a diary was produced, and it seems to have 
been a remarkable document. In the newspaper report, it is 
described as having a separate page for each town, with parti- 
culars of dates, hotels visited, what was stolen or what bill was 
incurred, whether the bill was paid or not, and whether he was 
without moustache or with a moustache of a stated number of 
days’ growth. There were also details about numbers of rooms 
and keys used. The diary covered some seven years. 

In such cases it is not unreasonable to assume that the record 
is intended for reference so as to prevent a return to the same 
victim too soon, or, on the other hand, to remind the operator 
that a particular house is easy of access at certain times and is 
worth a return visit, and, at all events, that the record is kept in 
his own interests. The man at Newcastle gave a different reason, 
saying that his main idea was that at some future time he might 
be able to make recompense. 


Fireguards 

At a Newcastle inquest on a three-year-old child who died from 
burns sustained while she was left with three other children 
aged six years, four years, and four months old, while their 
parents went shopping, the coroner is reported to have said : 
“* 1 think that for a father and mother to go out into the town to 
do some shopping, leaving three young children and a four- 
month-old baby in a house where there was a fire burning with no 
fireguard, and without telling anyone, was a disgraceful and almost 
criminal offence.” 

As the matter was stated to be under consideration by the 
police, we make no comment on this case, but merely refer to 
statutory provisions that may be relevant in connexion with 
such accidents. 

Section 11 of the Children and Young Persons Act, 1933, as 
amended, provides that if a person over sixteen years of age who 
has custody of a child under twelve, allows the child to be in any 
room containing an open fire grate or certain other heating 
appliances without sufficient fireguard, and without taking 
precautions against burning or scalding, and the child is killed 
or suffers serious injury, such person is guilty of a summary 
offence. In some circumstances he may also be guilty of an 
indictable offence. 

The Heating Appliances (Fireguards) Act, 1952, prohibits the 
sale or letting of unguarded electric fires, gas fires or oil heaters. 


Colour Bars 

At licensing sessions recently there have been a certain number 
of instances in which renewals have been the subject of objections 
based on the fact that coloured customers have been refused by 
the licensee on the ground of colour alone. In some of the 
reports we have seen, the matter has been settled without serious 
difficulty and the licences have been renewed. The point of view 
of the licensee and his difficult position have been stated fairly, 
and in the end it has been agreed that there shall be no future 
discrimination against people who are well-behaved, whatever 
their race. 
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A licensee, apart from any liability he may have as an inn- 
keeper, has the same right as a shop-keeper or other occupier of 
premises to request any person to leave (see Sealey v. Tandy (1902) 
66 J.P. 19; Elton v. Bristol Grill Ltd. (1934) unreported). If, 
however, he imposes a ban on a particular class of customer on 
grounds which many people consider wrong, he may find the 
renewal of his iicence in possible danger. We are glad to believe 
that in this country the feeling of the majority is against any such 
discrimination against persons of any race or colour while they 
are here. Inso saying, we are not criticizing the attitude of other 
countries which have quite different problems from our own, 
upon which we offer no opinion one way or the other. It 
people cause trouble in a public-house by ill behaviour, the 
licensee has a right to exclude them. If rival parties of men ot 
different races bring their antipathies into the house and disturb 
its good order, again the licensee is entitled to act. What we 
feel cannot be justified is the exclusion of respectable, quiet and 
orderly men and women, some of whom, it may be mentioned 
incidentally, are graduates of our universities or members of the 
professions, simply because they happen not to be white. 


The Requirements of an Information 


Rule 77 of the Magistrates’ Courts Rules, 1952, which contains 
provisions formerly included in the Criminal Justice Act, 1925, 
s. 32, requires that an information shall contain such particulars 
as may be necessary for giving reasonable information of the 
nature of the charge. There should be a reference to the parti- 
cular enactment creating the offence, but such reference by itself 
may be quite insufficient to inform the defendant of the exact 
nature of the offence alleged against him. This was exemplified 
in Robertson v. Rosenberg (1951) 115 J.P. 128, in which Lord 
Goddard, C.J., said of the information under consideration : 
‘“*A more comprehensive and vaguer charge than that it is 
impossible to imagine.” 

In Stephenson v. Johnson (1954) 217 L.T. 89, a conviction was 
quashed on the ground of the insufficiency of the particulars 
contained in the information. The appellant had been sum- 
moned for an alleged offence against an order relating to wages 
payable to employees, and the information simply recited a 
failure to pay remuneration not less than the statutory amount, 
and did not indicate the particular provision in the Order said 
to have been infringed. The Divisional Court allowed the 
appeal, holding that the information should have specified the 
provision of the order which, it was alleged, the appellant had 
infringed, the nature of the worker’s employment, the amount 
which he had been paid and the amount which it was alleged 
he should have been paid, and, possibly, his age. 


In Robertson v. Rosenberg, supra, objection was taken by the 
defence to the defect in the information, whereupon the justices 
invited the prosecution to furnish further particulars, and when 
the prosecution declined they dismissed the information. The 
Divisional Court said that this procedure on the part of the 
justices was correct. An information which contains more 
particulars than the law actually requires can hardly be the 
subject of objection, but an information which may be defective 
may seem like an invitation to object. It is better to be on the 
safe side and give particulars in some detail. 


Course in Criminology 

We have now received a detailed provisional programme of the 
Fourth International Course in Criminology to which we 
referred at p. 82, ante. 

We have not space to give the programme in full, and must 
content ourselves by calling attention to what will undoubtedly 
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prove an informative and stimulating course of lectures. The 
general headings under which various lectures are grouped are 
as follows: Advances in Prisons, Borstal Institutions, Juvenile 
Delinquents, After-Care, Probation Work, Juvenile Courts and 
Corresponding Agencies abroad, New Experiments in the Treat- 
ment of Young Offenders, Psychological Aspects, Psychiatric 
Aspects, Sociological Aspects. 

In addition, visits of observation will take place and there are 
other lectures on some specialized subjects. All the lecturers can 
speak with authority, and the organizers are to be congratulated 
on securing such a number of distinguished lecturers who 
between them cover a remarkably wide field. 


Who is an Owner ? 


The facts in R. v. Minister of Housing and Local Government 
[1954] 1 All E.R. 88; 118 J.P. 88 were involved, by successive 
sales of different interests in the property concerned, but the 
involution is not important for the purpose of this note. We call 
attention to the case here, for two main reasons. First, because 
of the rather peculiar result emerging from the facts, that two or 
more persons can simultaneously be “‘ owners” within the 
definition in s. 119 (1) of the Town and Country Planning Act, 
1947, and that, in different contexts, the ** owners * within the 
meaning of that definition may be different. Secondly, Somer- 
vell, L.J. (in his own words), looked “forward to the day when 
this definition may be replaced in the various Acts which contain 
it, by some more intelligible formula.” 


The definition is, as his lordship here recognizes, no solecism. 
With verbal changes which seem immaterial, it is the same as in 
the Public Health Act, 1936, which itself follows s. 4 of the Public 
Health Act, 1875: this in turn reproduced the definition of ‘*towner”’ 
in the Public Health Act, 1848. The Housing Act, 1936, has 
in s. 188 a different definition of the word “ owner” (under 
which there may be several simultaneous owners, a contingency 
for which other sections of that Act provide in terms), but, in 
effect, s. 9 adopts the definition in the Public Health Acts as its 
own definition of “‘ the person having control” of a house. 
The formula which Lord Justice Somervell found less than intel- 
ligible has thus, at least, a respectable pedigree, covering three 
years over a century. That it can cause difficulty was shown in the 
case cited by the fact that the Court of Appeal found itself unani- 
mously overruling a unanimous decision of the Divisional Court 
(reported at 117 J.P. 329), where the leading judgment had said the 
case was clear, as well as by its calling attention to discrepancy 
(if no more) between two earlier decisions. But the most 
devastating attack upon the established definition was by 
Denning, L.J., who subjected its verbs in the conditional mood to 
grammatical dissection. Whether the draftsman of a future Act 
will venture to revise the wording may be doubtful : these very 
verbs occurred in the same moods and tenses in the Act of 1848, 
and it may be thought better to keep that which, now, has been 
passed upon by the Court of Appeal. From the point of view, 
however, of persons who have to administer statutes of this sort, 
something would be gained (as our own Practical Points have 
shown from time to time) if there were a new, and perhaps less 
condensed, formula, applicable to all the Acts in which the 
word “ owner” occurs and the nature of ownership has to be 
determined, for purposes of the enforcement of requirements 
relating to planning, housing, public health, and so forth. The 
opportunity could be taken, if thought worth while, to expand the 
conditional verbs at which (after they have stood for a hundred 
and three years) Lord Justice Denning boggled, and also to 
get rid of one or two minor variations of language which have 
crept in, possibly, by accident as the definition was copied from 
one Act to another. 
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CRIME AND MENTAL CONDITION 


The law makes special provision for dealing with persons 
guilty of crimes who are found to be mentally defective and 
for those who have committed what would be crimes if they 
had been sane but who are found to be insane. There are, 
however, many cases in which an offence is attributed to some 
abnormal mental condition, but which cannot be brought 
within the classes of mental condition entitling them to special 
treatment as not being fully responsible. 

There is a marked difference in the procedure and the powers 
of a court to deal with the person of unsound mind, as between 
trials on indictment and trials in magistrates’ courts. Since the 
coming into force of s. 24 of the Criminal Justice Act, 1948 (now 
s. 30, Magistrates’ Courts Act, 1952) if a magistrates’ court is 
satisfied, where the defendant is charged with an offence punishable 
summarily by imprisonment, that he committed theact or made the 
omission charged and that he is shown by the requisite medical 
evidence to be of unsound mind and proper to be detained, 
the court may make an order having the effect of a summary 
reception order under the Lunacy Act, 1890. It will be observed 
that the section appears to enable the court, the prosecution or 
the defence, to raise the issue of insanity, so that the court has 
ample power to deal with such a person of unsound mind in 
the best interests of the public, without reference to the question 
of whether the defence wishes to raise the issue or not. 


In trials on indictment the case proceeds, unless the accused 
has been found unfit to plead, on the assumption that he is sane, 
unless the issue of insanity is introduced by the defence. In 
fact it is rarely raised except in cases of murder. Neither the 


prosecution nor the presiding judge can raise the issue, and 


there have been cases of certified lunatics being tried and sen- 
tenced because they declined to plead insanity, possibly con- 
tending that they were perfectly sane. 

When the defendant pleads insanity he must, as is well known, 
satisfy the jury of his irresponsibility due to his diseased mind, if 
they are to return a verdict of guilty but insane. This is not 
a question to be decided by doctors, or even by the judge, but 
is for the jury. Naturally they are usually influenced by the 
medical evidence and by any guidance given by the judge as 
to its effect according to the legal principles that have been 
laid down, but sometimes the jury appears to have been little 
impressed by the medical evidence. This function of the jury 
was emphasized by the Court of Criminal Appeal in R. vy. 
Rivett [1950] 34 Cr. App. R. 87. 

The rules dealing with a defence of insanity are well known 
as the McNaghten Rules, which have been treated as authoritative 
since 1843. They come in for frequent criticism, many medical 


authorities, and some legal, holding that they are in need of 


considerable revision in the light of the advances that have been 
made in medicine and psychology during more than a hundred 
years. Others think the rules are still sound, while many would 
say that even if the letter of the rules may be open to criticism 
they work perfectly well because of the way in which the judges 
expound them to juries and the commonsense which juries 
bring to bear 

There is at all events a considerable amount of support for 
the suggestion that in a trial on indictment, as in summary 
trials, it should be open to the court and perhaps to the prose- 
cution to raise the issue of insanity, so as to enable the whole 
position to be brought before the jury in order that they may 
arrive at an appropriate verdict. The Royal Commission on 
Capital Punishment heard evidence on this question and dealt 
with it in its Report (Cmd. 8932). Mr. Justice Humphreys 
had emphatically urged that the judge, where there was strong 


reason to believe that the accused was in fact insane at the 
time of the offence, should be able to raise the issue of insanity, 
to call any relevant evidence and to put the issue to the jury. 
The Lord Chief Justice, Mr. Justice Byrne and Sir John 
Anderson, among other witnesses, supported this proposal, and 
the Royal Commission recommended its adoption, while not 
recommending that such a right should be conferred on the 
prosecution (para. 454 of the Report). Professor Glanville 
Williams in his recent book on Criminal Law discusses the 
matter at length and writes: ‘* The present position is hardly 
satisfactory, for it may mean that a criminal lunatic is acquitted 
for defect of evidence, the prosecution being debarred from giv- 
ing the vital evidence of mental condition. It is true that the 
lunatic can still be certified in the ordinary way ; but it would 
seem preferable that the prosecution or the judge should be 
entitled to bring in the whole evidence on the criminal charge.” 
He points out that as the law now stands it enables “ defending 
counsel to suppress available evidence in the hope of obtaining 
an acquittal—and this even though the evidence of insanity, 
where the crime is apparently motiveless, may have probative 
force in helping to establish that the accused did the act.” 
Counsel is acting with perfect propriety in so doing in accord- 
ance with his instructions and the interests of his client, but if 
the rule were altered as suggested it would probably lead in 
many cases to the discovery of the truth. 


The McNaghten Rules are often attacked as prescribing too 
narrow a test of irresponsibility. Questions arise as to what is 
and what is not a disease of the mind, as to certain conditions 
such as epilepsy, schizophrenia, automatism and the effect of 
irresistible impulse. 

The Report of the Royal Commission on Capital Punish- 
ment (para. 790 (17)) stated “‘We consider (with one dissentient) 
that the test of responsibility laid down in England by the 
McNaghten Rules is so defective that the law on the subject 
ought to be changed.”” The formula suggested (at para. 790 
(18)) reads ‘‘ The jury must be satisfied that, at the time of 
committing the act, the accused, as a result of disease of 
the mind or mental deficiency, (a) did not know the nature and 
quality of the act or (6) did not know that it was wrong or 
(c) was incapable of preventing himself from committing it.” 
There is a well recognized distinction between mental deficiency 
and insanity and the Report (para. 335) points out that it is 
at least doubtful whether the expression “ disease of the mind ” 
can properly be applied to mental deficiency. 

In the recent case of R. v. Lenchitsky (The Times, January 12) 
the accused was feeble-minded; he was charged with murder, 
the circumstances being that he was said to have taken a little 
girl to his house, and to stop her crying put part of her clothing 
over her mouth. She died. The direction of the judge to the 
jury was that if they were satisfied that the accused was incapable 
owing to feeble-mindedness of forming the intention to cause 
grievous bodily harm, they must find him guilty of manslaughter 
and not murder. He also directed them as to insanity. The 
accused was convicted of murder and the Court of Criminal 
Appeal dismissed his appeal. 

A condition which seems to be not yet clearly defined, but 
which is not infrequently pleaded is that of the psychopath. 
Thus in R. v. Wilkinson (The Times, December 2, 1953) the 
appellant, who had been sentenced to death for murder, had 
been in the hands of psychiatrists and there was some history of 
insanity among relatives. Two doctors, one called by the 
prosecution and one called by the defence, had said he was a 
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psychopath and both said that was not a disease of the mind 
but a defect of character. They said, however, that some doctors 
did consider it a disease. The judge ruled that there was no 
evidence of insanity. The Court of Criminal Appeal held 
that this direction was right and dismissed the appeal. There 
is indeed no precise definition of insanity, and when insanity is 
pleaded as a defence, if there is evidence of it, it is left to the 
jury to decide whether there is evidence of insanity such as to 
bring the case within the McNaghten Rules. As Professor 
Glanville Williams points out the idea that the same test might 
be applied as would be applied by an alienist to the question 
of certification is attractive, but, as he goes on to show, it 
does not solve all problems. 


The McNaghten Rules do not provide for a defence of uncon- 
trollable impulse, and it is not recognized in English law, although 
it seems clear that at times juries really give effect to such a 
defence. Professor C. S. Kenny in his Outlines of Criminal 
Law stated: ‘“* There is, however, little doubt that in practice 
juries more often than not accept the defence of insanity in 
cases of irresistible impulse.” It is also worth mentioning that 
in 1924 a committee under the chairmanship of the late Lord 
Atkin recommended a change in the law. In some parts of 
the Commonwealth and of the United States uncontrollable 
impulse is recognized either as a distinct and separate defence 
or as a form of insanity entitling the prisoner to be considered 
as coming within the McNaghten Rules. The Royal Commis- 
sion heard a considerable amount of evidence on this question 
of lack of responsibility owing to uncontrollable impulse, and 
opinions were divided. A number of European countries have 
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provisions dealing with the question. Thus in Switzerland “a 
person suffering from a mental disease, idiocy or a serious 
impairment of his mental faculties who, at the time of committing 
the act, is incapable of appreciating the unlawful nature of his 
act or of acting in accordance with such appreciation may not 
be punished” (para. 306). The Royal Commission was not 
unanimous, but the majority recommended that, if the McNaghten 
Rules are to be retained, there should be amendment upon 
the basis of a formula which it admitted would probably need 
revision. The majority of the members considered that the 
McNaghten Rules should be abrogated and that it should be 
left to the jury to determine whether at the time of the act the 
accused was suffering from disease of the mind (or mental 
deficiency) to such a degree that he ought not to be held respon- 
sible (para. 790 (19)). 

As was indicated in a Times leading article when the report 
of the Royal Commission was published, this question of insanity 
as a defence may not have been strictly within the terms of 
reference, but as that article states, ‘“‘ This does not prevent the 
long chapter on this defence from being interesting, lucid, and 
well argued.” 

The subject is not merely topical or of temporary interest. 
It is constantly discussed and we think that there is a growing 
feeling that the law needs amendment, and that even if judges 
and juries manage somehow to make the McNaghten Rules 
work in the majority of cases, that does not entirely meet the 
arguments put forward, not only by the medical profession, that 
the Rules are in need of revision in the light of present 
knowledge. 


** ZEBRA CROSSINGS ” 


By W. S. A. 


Are “ Zebra Crossings ” an entire success ? They are provided, 
primarily, to give precedence to pedestrians to enable them to 
cross the road in safety. Do they do this ? 


From observations it would seem that there is a grave doubt 
about this. It is true that if a pedestrian is actually on a zebra 
crossing, that is, has commenced to cross, a vehicle must stop 
to allow the pedestrian to continue. It is presumed that the 
vehicle must stop before entering on the crossing and that no 
part of the vehicle should be upon the crossing. A pedestrian 
then, has, technically, a right of way over all or any part of 
the crossing. 

What, then, is the difficulty? If one stands at a busy zebra 
crossing place in a busy town, some of the difficulties can be 
seen. It is noticed that elderly people particularly, stand on 
the curb patiently waiting for an opportunity to cross the road, 
and, to them, the waiting must sometimes seem endless; vehicles 
keep coming without a break and do not stop because there 
is no pedestrian actually on the crossing. But stay, that is not 
quite correct because the flow of traffic does stop occasionally, 
when a courteous driver, realising that someone wants to cross 
the road, gives the requisite signal, stops and beckons the waiting 
pedestrian to go across. One always feels grateful to the drivers 
who do this. 

A lot of people are scared of commencing to cross in case 
they get knocked down, and who can blame them when they 
see vehicles coming along often at some speed. They know the 
vehicle should stop, but it is not much use knowing that, after 
being knocked down. The majority of drivers are careful, one 
must admit that, but there are some who, because no-one is 
actually on a crossing, do not reduce speed and do try to get 
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by before anyone actually steps on to the crossing. Many near 
accidents have been noticed from this cause alone. 

Do not “zebra crossings’ defeat their object when it is 
necessary, at very busy points, to have police on duty to control 
the traffic so that a zebra crossing may be properly used ? 

It must be admitted that the provision of pedestrian crossings 
of all kinds has been very useful but we do not seem to have 
arrived at an ideal system for the safety of pedestrians. It 
cannot be expected that anything of this kind can be perfect 
and fool-proof, but in view of the number of accidents occurring 
daily, should not something further be attempted? Until we 
have air-ways, or inland waterways usable for fast-moving barges, 
for heavy goods traffic, to relieve some of the pressure on our 
roads, fresh regulations must continually be made to deal with 
this major problem of road safety. 

Would it be possible for a regulation to be made providing 
that all vehicular traffic must slow down to a speed of say five 
or ten miles per hour when twenty yards from a zebra crossing 
or should all vehicles come to a dead stop at say three yards 
from a zebra crossing, provision being made in cases where a 
number of crossings are very close together? Alternatively, 
should vehicles be forced to stop at zebra crossings when a 
pedestrian gives a clear signal to drivers of approaching vehicles, 
by holding out his or her arm when wanting to cross ? 

The matter is one which can perhaps only be settled by trial 
of different ideas but whatever is tried, difficulties will arise 
and no one would want to be forced to the expedient adopted 
by Julius Caesar in his regulations for the control of traffic in 
ancient Rome, when it was enacted that on account of con- 
gestion in the streets during the day, donkeys and mules laden 
with goods should only be used at night. 
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VENUE FOR CONSENT TO MARRY 


[CONTRIBUTED] 


In this article, it is proposed to consider what magistrates’ 
courts have jurisdiction to grant permission for an infant to 
marry without parental consent, pursuant to the Marriage Act, 
1949, s. 3. 

The Summary Jurisdiction Acts made no express provision as 
to venue in civil proceedings. This particular subject of consent 
to marry, however, was dealt with by the statutes themselves. 


The Guardianship of Infants Act, 1886, s. 9, defined “ the 
court ” thus : 

“In England the High Court or the county court of the 
district in which the respondent or respondents or any of them 
may reside : ” 

The Guardianship of Infants Act, 1925, s. 7 (1), extended the 
term “the court” for the purposes of the Act of 1886, as 
amended, to include a court of summary jurisdiction. Section 9 
of the Act of 1925 authorized the court to grant permission 
for an infant to marry and provided that the term “the court” 
for the purposes of s. 9 should have the same meaning as in the 
Act of 1886, as amended. 


The Marriage Act, 1949, repealed s. 9 of the Guardianship of 
Infants Act, 1925, and s. 3 of the Act of 1949 now deals with the 
grant by the court of consent to marry. Section (3) 5 provides : 

‘For the purposes of this section, ‘the court’ means the 
High Court, the county court of the district in which any respon- 
dent resides, or a court of summary jurisdiction ”’. 


In R. v. Sandbach JJ., Ex parte Smith (1950) 114 J.P. 514, it 
was held that proceedings under the Guardianship of Infants 
Acts, other than any taken in the High Court, must be brought 
in the area where the respondent resides. The provisions of the 
Acts of 1886 to 1925 as to venue were interpreted, in other words, 
to define “ the court’ as meaning the county court or court of 
summary jurisdiction acting in and for the district in which the 
respondent may reside and the court in whose area the applicant 
alone resided had no jurisdiction under the Acts. 


So far as guardianship of infants is concerned, the position 
as to venue has, as is well-known, been altered by the Guardian- 
ship and Maintenance of Infants Act, 1951, but that Act is not 
material in relation to consents to marry. 

As the language of the parts of the Acts of 1886 and 1925 
interpreted in R. v. Sandbach JJ., supra, is very similar to that 
defining “ the court ” in s. 3 (5) of the Marriage Act, 1949, and 
the latter Act was intended to re-enact s. 9 of the Act of 1925, 
it was generally considered that the only magistrates’ court 
which had jurisdiction to deal with applications for consent to 
marry was the one in whose area the respondent resided. The 
Sandbach case, however, was concerned with the position where 
there was only one respondent ; where there is more than one 
respondent, it is submitted that the magistrates’ court in whose 
area one of the respondents resides has full jurisdiction by virtue 
of the words “ any respondent ”’ in s. 3 (5) of the Marriage Act 
and that the other respondent should be summoned to that 
court. The position as to respondents out of England is dis- 
cussed later 

On June 1, 1953, s. 44 of the Magistrates’ Courts Act, 1952, 
came into operation. It reads : 

‘** Where no express provision is made by any Act or the rules 
specifying what magistrates’ courts shall have jurisdiction to 
hear a complaint, a magistrates’ court shall have such jurisdiction 
if the complaint relates to anything done within the petty sessions 
area for which the court acts or anything left undone that ought 


to have been done there, or ought to have been done either 
there or elsewhere, or relates to any other matter arising within 
that area.” 

The question now to be discussed is whether a magistrates’ 
court, in whose area the applicant alone is, has jurisdiction under 
s. 3 of the Marriage Act by virtue of s. 44 of the Magistrates’ 
Courts Act. 

First, the Guardianship of Infants (Summary Jurisdiction) 
Rules, 1925, provide in r. 3 that the powers of magistrates’ 
courts in relation to custody and maintenance shall be exercised 
“by order on complaint’. Rule 4, however, dealing with 
consents to marry, provides that the infant make “ application ” 
and the court issue “‘ notice of such application”; then the 
court “ shall hear such application in the same manner as if it 
were hearing a complaint for an order”. Is, then, such an 
application a “complaint ” within the meaning of s. 44 at all? 
The Rules seem to draw a distinction between “* complaints ” 
in r. 3 and “applications” in r. 4 and one can only say that on 
those grounds it is doubtful whether s. 44 applies to consents to 
marry. However, as s. 44 was presumably designed to cover 
most forms of application to magistrates’ courts, it might be 
held that it does apply to such proceedings and that the term 
** complaint ” in it has a general rather than a particular meaning. 
Further, the Rules themselves may be amended any day by 
substituting in effect ‘“‘ complaint ”’ for “ application”. It is, 
therefore, desirable to consider further points arising under s. 44. 
In passing, it may be noted that, if applications for consent to 


“ 


marry are not complaints, the power to award costs under s. 55 
of the Magistrates’ Courts Act may not be applicable. 


The next question is whether s. 3 (5) of the Marriage Act 


makes “express provision specifying what magistrates’ 
court shall have jurisdiction” so as to exclude s. 44 of the 
Magistrates’ Courts Act. The Marriage Act was passed, of 
course, prior to the decision in R. v. Sandbach JJ., supra, and 
the Magistrates’ Courts Act was subsequent to that decision. 
The effect of that decision was expressly altered by the Guardian- 
ship and Maintenance of Infants Act, 1951, in respect of custody 
matters and, although the Magistrates’ Courts Act was mainly 
consolidation, it did fill a gap in the previous general law, which 
was silent as to venue in civil matters (see Mr. A. J. Chislett’s 
book on the Magistrates’ Courts Act, p. 37). Perusal of s. 3 (5) 
of the Marriage Act shows that it makes express provision as to 
the jurisdiction of county courts but it can be argued that it 
does not make “ express *’ provision as to magistrates’ courts. 
The limitation set on magistrates’ jurisdiction arose solely by 
virtue of the interpretation put on the relevant statute in the 
Sandbach case and s. 44 was passed, it can be argued, with this 
decision in mind and with the idea of annulling it, as it had 
already been annulled in respect of custody orders. This inter- 
pretation would not lead to the result envisaged in the Sandbach 
case, viz., that every magistrates’ court in England would have 
jurisdiction ; only the one in whose area the applicant was 
would have it, in addition to the home court of any respondent. 
On the other hand, it must be conceded that a magistrates’ 
court, if this argument is right, now has a wider jurisdiction 
than a county court ; that does not necessarily show, however, 
that the argument is wrong, for Parliament may merely be waiting 
for an opportunity to pass similar legislation in respect of county 
courts. 


Lastly, is the refusal of consent by a parent, when that parent 
is in Durham and the infant is in Sussex, “ anything done. . . 
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or left undone . . . or (a) matter arising * in Sussex, within the 
terms of s. 44, so as to give jurisdiction to the Sussex division 
in whose area the infant is? It could be argued that the com- 
munication to him in Sussex of his parent’s refusal is something 
done or left undone there but it is a stronger argument to say 
that the communication of such refusal and the desire of, and 
preparations by the infant to marry, if the marriage will be in 
Sussex, are “* matters arising *’ in Sussex. 


The conclusion advanced is that there may be jurisdiction 
where the infant is, but the arguments against that view are 
quite strong, so obviously proceedings to seek consent to marriage 
should be taken in the court in whose area any dissenting parent 
resides. The latter court clearly has jurisdiction. The second 
schedule to the Marriage Act, 1949, indicates whether the consent 
of both parents or of only one is needed, according to the 
circumstances. It will only be when a dissenting parent is out 
of England that the question whether the court, in whose area 
the applicant is, has jurisdiction, may be important. The 
matter was discussed in relation to a parent abroad under a 
disability in an article at 117 J.P.N. 819, and it was there reported 
that a magistrates’ court had declined jurisdiction on the ground 
that the parent was abroad. The article did not specifically 
mention s. 44 of the Magistrates’ Courts Act. 


Where a parent is out of England (including Wales), there can, 
it seems, be these sets of circumstances : 

(1) Cases where the consent of both parents in required and 
one of them is in England and the other is elsewhere than in 
England, Scotland or the Isle of Man. Here, the magistrates’ 
court in whose area the former parent resides has jurisdiction 
and the other parent may, if he wishes, appear in that court 
personally or by solicitor and voluntarily submit to its jurisdiction 
(Marriage Act, 1949, s. 3 (5)). If he does so submit, it seems 
that the court can properly grant consent to marriage despite 
the opposition of both parents. If, however, the parent abroad 
does not appear, the court may not dispense with his consent 
because he cannot, it is submitted, lawfully be served with the 
notice of application. 

(2) Cases where the consent of both parents is required and 
one of them is in England and the other is in Scotland or the 
Isle of Man. The Summary Jurisdiction (Process) Act, 1881, 
s. 4, permits the service in Scotland or the Isle of Man of any 
process issued under the Summary Jurisdiction Acts (now the 
Magistrates’ Courts Act). Rule 4 (2) of the Guardianship of 
Infants (Summary Jurisdiction) Rules, 1925, provides that a 
notice of application for consent to marry “ shall be served on 
the person to whom it is directed in the same manner as if it 
were a summons issued under the Summary Jurisdiction Acts ”’. 
It is arguable that this Rule has the effect of applying the Act of 
1881 to proceedings for consent, so that the English magistrates’ 
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court in whose area one parent resides can lawfully summon 
the other to appear there, though he be in Scotland or the Isle 
of Man, and to dispense with his consent in his absence, if he 
does not appear and service is proved. Alternatively, if he does 
appear and does not protest against the jurisdiction, his consent 
can be dispensed with here also. The Marriage Act, s. 3, 
however, does not apply outside England and it may be that a 
Scotsman or a Manxman could protest on that ground against 
the court’s jurisdiction. 

(3) Cases where no parent whose consent is required is in 
England. Here, the applicant must invoke s. 44 of the 
Magistrates’ Courts Act as giving jurisdiction to the court in 
whose area he (the applicant) is. If that court is willing to accept 
jurisdiction, its process can, if the reasoning just advanced is 
correct, be served in Scotland or the Isle of Man and the consent 
of the parent there can be dispensed with if he fails to appear 
or appears without protest against the jurisdiction. If the 
parent is elsewhere than in England, Scotland or the Isle of Man, 
the court’s process cannot be served on him but he can voluntarily 
appear and submit to the jurisdiction, in which case his consent 
can be dispensed with. If he does not appear, the court has no 
jurisdiction and cannot dispense with his consent. The applicant 
would, of course, in all the cases mentioned in this paragraph 
be wiser to apply in the High Court but lack of funds may 
prevent him from doing this. 


Assuming that a magistrates’ court has purported to accept 
jurisdiction under s. 44 alone and dispensed with a parent’s 
consent but a later decision of the High Court shows that there 
is no jurisdiction in these matters by virtue of s. 44, what will 
be the practical effect if the infant has married without his 
parent’s consent? In Halsbury’s Laws of England, 2nd edn., 
Vol. 16, p. 584, it is said : 

“The marriage of a minor without the requisite consent is 
not invalid, whether it is by banns or licence or superintendent 
registrar’s certificate.” 

It would seem, then, that the marriage would stand despite 
the lack of jurisdiction of the magistrates. Possibly, they would 
be liable to an action for damages at the suit of the parent for 
acts in excess of jurisdiction but this does not seem a very 
serious risk. 


The powers of the superintendent registrar under s. 3 of the 
Marriage Act himself to dispense with parental consent has not 
been touched upon; presumably, however, he would not 
dispense with it where the parent, thought outside England, was 
easily reachable by post or, a fortiori, had refused consent. Nor 
should any solicitor acting for an infant, whose parents are 
outside England, omit to inquire whether the country in which 
they are has a law which will help his client. G.S.W. 


* UNREASONABLE” AS APPLIED TO SECTION 7, 
PRIVATE STREET WORKS ACT, 1892 


[CONTRIBUTED] 


Any decision on the wording of s. 7 of the Private Street 
Works Act, 1892, is important to all local authorities, and 
particularly to those who are about to execute private street 
works. The case of Southgate Corporation v. Park Estates 
(Southgate) Ltd. [1953] 2 All E.R. 1008 ; 117 J.P. 541 is worth 
study, as a guide to be carefully born in mind when considering 
this section. The section sets out the grounds upon which an 
owner of premises liable to be charged with any part of the 
expenses of executing works may object to the proposals of the 


local authority. Any owner, liable to be charged with the costs 
of executing works, must serve on the authority executing the 
works a notice in writing stating the ground of his objection. 
In the case just mentioned, the owner objected that the proposed 
works were insufficient or unreasonable, or that the estimated 
expenses were excessive (s. 7, para. (d)). 

It will be remembered that it was decided in Southampton 
Corporation v. Lord (1903) 67 J.P. 189, that the objection must be 
definite. In that case the owners objected to the proposed works 
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because they did not want the road to be taken over; they 
alleged that the works proposed were unnecessary and un- 
reasonable, and they also asked in their notice that an inquiry 
should take place. It was held that the notice was not a notice 
within the terms of the section. In Chester Corporation v. Briggs 
(1924) 88 J.P. 1, at p. 3, Salter, J., said “In considering under 
s. 7 (d) that the proposed works are unreasonable, the justices 
are entitled to consider, among other things, whether the pro- 
posed works are reasonable, in the sense that it is reasonable that 
such work should be done at the frontagers’ expense,” but this 
dictum was expressly disapproved by the Divisional Court in 
iilen v U.D.C. [1938] 2 All E.R. 431; 102 
J.P. 393 

The 
supra, 

An estate was owned by the respondents upon which a number 
of houses had been built and on which it was intended to build 
further houses. The appellants had resolved to execute certain 
works on one of the streets which was a private street on the 
respondents’ estate. The respondents objected to the proposed 
works on the ground set out in s. 7, para. (d), which objection 
was heard and dismissed by a court of summary jurisdiction. 
An appeal to quarter sessions was allowed on the ground 
that the proposed works were unreasonable because they 
were premature. On further appeal to the Queen’s Bench 
Division, it was held that the word “ unreasonable ”’ in s. 7 (d) 
of the Act of 1892 was a word of very wide import and was not 
to be construed in a narrow or restricted sense : it gave quarter 
sessions and justices jurisdiction to say whether or not, having 
regard to the scheme as a whole, it was reasonable that the 


Hornchurch 


facts in Southgate Corporation v. Park Estates, Ltd.» 


were : 
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proposed works should be done at all, and, therefore, whether 
it was reasonable or not that the proposed works should be 
done at any particular time ; and, accordingly quarter sessions 
had power to come to the decision they did. 

In Mansfield Corporation v. Butterworth (1898) 62 J.P. 500, 
Wills, J., said “I think ‘ insufficient ’ means that the specified 
works are insufficient to carry out the purpose which is proposed 
to be effected by them ; it does not mean that they are insufficient 
having regard to something which, if done, might make a better 
scheme for the neighbourhood in general. In that case it was 
decided that no objection could legitimately be raised that the 
street was too narrow at one end and the local authority did not 
propose to widen it. It was also decided in the Mansfield case 
that “‘ unreasonable’ is a word of much wider import than 
“* insufficient *’, which gave to the justices jurisdiction to consider 
the scheme as a whole, and then say whether the particular works 
proposed were unreasonable. 

When applying the Mansfield case to the Southgate case, 
Lord Goddard, L.C.J., distinguished Allen v. Hornchurch 
U.D.C., supra, p. 545 of our report, and said, “ It surely must 
follow that if the court was right in saying that the justices could 
hold that the proposed work should not be done at all, they can 
say at any particular time ‘ This work is not required and is not 
to be done’. That does not mean that the work is never to be 
done, but that the justices consider that it is unreasonable to do 
the work at the present time.” 

A study of the full report of the recent decision is well worth 
while ; it gives a wide jurisdiction to justices, when considering 
appeals by owners against proposals for private street works. 

JS. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Cassels and Slade, JJ.) 
R. vy. BIRKENHEAD JUSTICES. Ex parte SMITH 
February 9, 1954 
Enforcement of order—United States soldier—Refusal by 
warrant—Army Act, s. 145 (1)}—Magistrates’ 
52 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), 


Bastard) 
justices to 
Courts Act, 
s. 64 (2). 

On Apr. 17, 1953, the applicant, Mrs. Mary 
obtained an pas ation order against Robert Warren, who at the 
material time was a member of the United States Armed Forces in 
England. Warren had the order duly served on him and made certain 
payments, but later he fell into arrear and the applicant applied to the 
Birkenhead justices to issue a warrant under s. 64 (2) of the Magistrates’ 
Courts Act, 1952, to bring him before the court so that he might be 
committed for non-payment. The justices held that they had no 
jurisdiction to issue a warrant and refused the application. The 
applicant obtained leave to apply for an order of mandamus directing 
the justices to issue a warrant. 

Held, that s. 145 (1) of the Army Act, 1881, which was applied to the 
United States forces in England by the United States of America 
(Visiting Forces) Order, 1942, prevented the person or pay of a soldier 
being taken in execution to enforce a bastardy order, and that, accord- 
ingly, the justices were right in refusing to make an order which would 
have resulted in the commitment of a soldier of the United States 
Armed Forces, and the application must be dismissed. 

Counsel: C. J. J. Cunningham for the applicant; The Attorney- 
General (Sir Lionel Heald, Q.C.) and J. P. Ashworth, as amici curiae. 

Solicitors : Field, Roscoe & Co., for Berkson & Berkson, Birken- 
head ; Treasury Solicitor. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


issue 
1952, c. 


Josephine Smith, 


(Before Lord Goddard, C.J., 
NATIONAL ASSISTANCE BOARD y. PRISK 
January 29, 1954 
Assistance—-Recovery of cost from husband—Separation 
deed — Fulfilment by husband of covenant— National Assistance 
Act, 1948 (11 and 12 Geo. 6, c. 29), s. 43 (1). 
Case STateD by Cornwall justices. 
At a court of summary jurisdiction complaints were preferred by the 


Byrne and Parker, JJ.) 


National 


appellants, the National Assistance Board, against the respondent, 
William Prisk, claiming the recovery of £27 19s. which the board had 
paid to the respondent’s wife as a person in need of relief between 
June 19 and July 13, 1953, and calling on the respondent to show 
cause why an order should not be made against him under s. 43 (1) of 
the National Assistance Act, 1948, to pay such sum, weekly or other- 
wise, as the court might consider appropriate. 

The respondent and his wife had separated in 1933 and under a deed 
of separation the respondent undertook to pay her£1 a week. He kept 
up those payments, but in Dec., 1952, the wife took proceedings 
against him before magistrates, alleging wilful neglect to maintain. 
The magistrates refused to make an order on the ground that the 
respondent was keeping up the payments provided for in the deed, and 
the wife applied to the board for relief, which she was granted. The 
board then preferred before the justices the complaints heretofore 
referred to. The justices dismissed the complaints and the board 
appealed. 

By s. 43 (1) of the National Assistance Act, 1948, ‘“‘Where assistance 
is given... by reference to the requirements of any person (in this section 
referred to as a person assisted), the board . . . may make a complaint 
to the court against any other person who for the purposes of this 
Act is liable to maintain the person assisted.” 

Held, following Tulip v. Tulip [1951] 2 All E.R. 91 and Dowell v. 
Dowell (1952) 116 J.P. 350, that the existence of the deed and the 
continuance of payments thereunder was no bar to the wife taking 
proceedings in respect of maintanance, and the respondent remained 
liable to maintain his wife unless she committed a matrimonial offence ; 
that, by virtue of s. 43 (1) of the Act, the board were entitled to prefer 
the complaints which they did prefer ; that the case must be remitted 
to the justices with a direction that the board were entitled to recover the 
sum claimed ; and that, under s. 43 (2) the justices must enquire what 
would be a reasonable amount of maintenance for the respondent to 
pay. 

Counsel: J. P. Ashworth for the appellants ; 
the respondent. 

Solicitors : The Solicitor, National Assistance Board ; 
for Stephens & Scown, St. Austell. 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


H. E. Park for 


Jaques & Co., 





CXVIII 


LONDON COUNTY COUNCIL vy. TANN 


January 28, 1954 
Metropolis—Building—Contravention of building line—** Structure ”°— 
Car shelter affixed to gateposts of house—London Building Act, 
1930 (20 and 21 Geo. 5, c. clviii), s. 22 (1) (a). 

Case STATED by a metropolitan magistrate. 

At North London Magistrate’s Court an information was preferred 
by the appellants, the London County Council, against ‘; respondent, 
Mrs. A. Tann, charging her with having erected at 25, Paget Road, 
Stoke Newington, a structure (car shelter) in contravention of the 
provisions of s. 22 (1) (a) of the London Building Act, 1930, beyond the 
general line of buildings on the northern side of the street without the 
consent in writing of the London County Council. The car shelter 
consisted of a tubular steel framework, the main members whereof 
were fixed together by pipe screw angles and joints, the framework 
being covered with a specially made canvas covering, with sliding 
curtains at its entrance from the road. The canvas covering was 
fastened to the tubular framework by canvas tapes and small tie-ropes. 
The shelter was affixed to two wooden gateposts in the forecourt wall of 
25, Paget Road by means of four metal fittings round the upright 
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tubular framework screwed to the gateposts. Stoke Newington 
Borough Council had made a vehicular crossing of the footway from 
the carriageway to the gateway in the forecourt wall of the house, 
the cost being paid by the respondent. The magistrate was of opinion 
that the term “ structure ” in s. 22 (1) of the London Building Act, 1930, 
must be construed ejusdem generis with the term “ building ” ; that, 
to be within the section, a structure must be something in the nature of 
a building; and that the car shelter was not in the nature of a building. 
Accordingly, he dismissed the information, and the county council 
appealed. 

Held, that the magistrate was wrong in holding that the term 
“structure” must be construed ejusdem generis with the term 

“ building’ ; that, as the car shelter had been put up with the inten- 
tion of being permanently there and of being used in place of a garage, 
it was a “ structure ’’ within the section ; and that the case must be 
remitted to the magistrate with a direction to convict. 

Counsel: Percy Lamb, Q.C., and Scrivens for the appellants ; 
Charles Lawson for the respondent. 

Solicitors : J. G. Barr, Solicitor, London County Council ; 
ton, Lynne & Lawson. 

(Reported by T. R. Fitzwalter Butler, Esq., 


Thorn- 


Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


PRACTICE DIRECTION 
Justices—Clerk—Presence in retiring room while justices 
decision—Matrimonial proceedings. 

On January 15, 1954, in the Probate, Divorce and Admiralty 
Division, Lord Merriman, P., gave the following Practice Direction : 

‘In a statement made in the Divisional Court of the Queen’s 
Bench Division on November 16, 1953 (1953) 117 J.P. 549, about 
clerks to justices being present when the justices have retired to con- 
sider their decision, Lord Goddard, C.J., said that the ruling of that 
court did not apply to justices when exercising jurisdiction in matri- 
monial cases, as they were then subject to the directions and control 
of this Division. Before making any pronouncement in response to 
several requests for a ruling by this Court on the subject, I wished 
to consult the judges of this Division. I now have their authority 
to say that they agree with the statement I am about to make. I am 
also authorized by Lord Simonds, L.C., to say that he approves of it. 
Vaisey, J., also asks me to say that he agrees with it. 

=! wish to say at the outset that it rarely happens that an allegation 
of undue interference by the clerk in the decision of a complaint 
under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, is made a ground of appeal to this Divisional Court. 
Nevertheless, it is at least as important in cases of this class as in 
cases of other classes dealt with by courts of summary jurisdiction 
that the decision should be that of the justices themselves and not 
that of the justices and their clerk, and that not only should this be 
so in fact, but that nothing should be done to give the parties or the 
public the impression that the clerk is influencing the decision. I am, 
therefore, in complete agreement with Lord Goddard, C.J., that it 
should not be regarded as a matter of course that, if justices retire 
to consider their decision, the clerk should retire with them. More- 
over, whether the justices invite the clerk to retire with them or send 
for him in the course of their deliberations, I agree that the clerk 
should always return to his place in court as soon as the justices 
release him, leaving them to complete their deliberations alone. 
Bearing in mind that domestic proceedings are often lengthy and may 
involve points of law in relation to the complaint itself or to the 
amount of maintenance, and that this court insists that a proper 
note of the evidence must be kept, and that, in the event of an appeal, 
justices must be prepared to state the reasons for their decision, I 
recognize that more often than not justices may properly wish to 
refresh their recollection of the evidence by recourse to the clerk’s 
note, or to seek his advice about the law, before coming to their 
decision. 

* Having regard to the high standard of care which is generally 
shown by courts of summary jurisdiction in dealing with these domestic 
proceedings, I do not think it is necessary for me to say more than 
that I am confident that justices taking part in them may be trusted 
to act, and to ensure that they appear to act, on the fundamental 
principle that they alone are the judges.” 


consider 


NEW BUSINESS NAMES REGISTERED IN 1953 
During the year ended December 31, 1953, there were 28,543 new 
registrations under the Registration of Business Names Act, 1916, 
bringing the total number on the Register to 653,531. 
Twelve prosecutions were instituted during the year for non-compli- 
ance with the provisions of the Act. A conviction was obtained in each 
case. 


LIVERPOOL PROBATION REPORT 


The root causes of juvenile delinquency are so well established that 
it is not surprising to find that an experimental survey carried out as an 
outcome of a concern bred by the high rate of recidivism in the age 
range of boys of eight—thirteen years in Liverpool did not reveal 
any factors of case work not already known by practical experience. 
What it did, says Mr. John Woolfenden, principal probation officer, 
was to confirm that training in home life would have made a serious 
contribution to the prevention of the children concerned appearing 
before the Courts. 

What this absence of home training means can be seen from the 
following paragraph in the report : ‘* Few families recognized regular 
meal times or hours of retiring. Few children had sufficient sleep. 
This resulted in late morning rising and, in consequence, absence from 
school, which accounted for the dislike of the regular routine of school. 
If there are many of this type in any one school, life must be difficult 
for the teaching personnel.” 

It is satisfactory to note, however, that there is a general decrease in 
juvenile crime. 

Applications to magistrates’ courts by infants for consent to marry 
are often perplexing, and magistrates may be left wondering whether 
their decision has been, as they hope it has, for the welfare of the 
young people. Mr. Woolfenden is evidently uneasy about these cases. 

“ A distressing feature of this year’s record is the number of young 
people coming to seek advice for separation, their marriages having 
been sanctioned by the courts. Many of these have assumed that the 
courts will give them permission to marry, and indeed have made 
arrangements for the actual date and celebration. Such young people 
have left the courts and demonstrated in the Waiting Hall their sense 
of victory over their parents—despite the homily that is invariably 
given them by a kindly magistrate. It is a sad illustration of * marry 
in haste and repent at leisure.’ They have given little thought to the 
responsibilities of marriage prior to the ceremony, and still less after 
the first fine careless rapture is over, so quick is their desire to separate. 
To the credit of those frustrated parents who are still interested in 
their welfare, there is still a willingness to lend a helping hand.” Mr. 
Woolfenden suggests that sometimes an adjournment might be useful 
in providing opportunity for the probation officer to see the parents 
and for the young people to go to a Marriage Guidance Council. _ 

Preventive detention prisoners released on licence are now coming 
under the care of probation officers. According to this report, many 
of them write from prison asking probation officers to make arrange- 
ments on their behalf, and although they are necessarily something of a 
problem some of them by thus getting in touch with the probation 
officer create a relationship upon which he can build when it comes 
to trying to shape their future. 


WORCESTER PROBATION REPORT 


Two satisfactory features in the report of Mr. J. Clifford Cooper, 
probation officer for the City of Worcester, relate to young offenders. 
There is a noticeable reduction in the number of juveniles brought 
before the court, and a corresponding reduction in the number who 
had to be sent to remand homes and approved schools. Also, it is 
stated that several boys who were sent to the detention centre have 
kept out of further trouble and appear to have benefited very con- 
siderably from their detention. 
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Meetings of case committees are not a mere formality, as the 
following passage in the report shows : 

‘Four special meetings of the Case Committee have been called 
at short notice to deal with special difficulties arising in cases being 
dealt with. The advice and assistance of the justices attending these 
meetings has been of considerable help, and is the means of providing 
a greater insight into our work.” 

Mrs. K. E. Strangeman, in her report refers to the difficulties of 
dealing with the fourteen to seventeen-year old girls. She writes : 

* Today a girl leaving school at the age of fifteen years is able to 
obtain immediate employment at a very good wage, and her outlook 
on life changes quickly from that of a dependant child to that of a 
grown-up and in the cases I have dealt with, the girls consider them- 
selves independant of parental control. They seek their own amuse- 
ment, spending whatever money they get and make undesirable 
acquaintances and have no sense of social responsibility.” 

The number of matrimonial cases dealt with remains high, but the 
position is by no means unsatisfactory, as is explained by Mrs. 
Strangeman. The majority of the cases handled were not through 
applications to the court, but might be described as cases of a wife 
wishing to talk over her troubles with someone outside the family 
in the hope of receiving advice so as to prevent the breakdown of 
the marriage. Often the woman is overtired, perhaps irritable, and 
unable to cope with family problems. A quiet talk and a little advice 
may help her to see things in a different light. Only a very few of 
such cases have ended in court. Sometimes, however, the issue of 
a summons has a salutary effect on a husband who needs a reminder 
that if he does not show his wife more consideration she may bring 
the matter to a head by proceedings in court. In fact, although 118 
cases were dealt with by Mrs. Strangeman the court made only 
twelve maintenance orders during the year. 


FOOD STANDARDS COMMITTEE 
RECOMMENDATIONS FOR LIMITS FOR ZINC IN 
FOODS 
The Minister of Food, Major the Rt. Hon. Gwilym Lloyd-George, 
M.P., has approved for publication a Report, which has been pre- 
sented to the Food Standards Committee by its Metallic Contamina- 
tion Sub-Committee, recommending that no exception need be taken 
to the presence of traces of zinc in foods in amounts not exceeding 
in beverages ready-to-drink five parts per million (p.p.m.) and in 
other foods fifty p.p.m. This recommendation is subject to a few 
exceptions ; thus a limit of 100 p.p.m. has already been prescribed 
for edible gelatin, and the Sub-Committee see no objection to the 
sale of certain animal and vegetable products with a higher natural 

zinc content—even when it exceeds fifty p.p.m. 

Attention is drawn in the Report to the undesirability of using zinc 
and galvanized iron containers in the preparation or storage of foods. 

The Sub-Committee state that zinc, like copper, has a definite 
physiological function in the human organism. They consider that 
public health requirements would be met by observance of the limits 
proposed ; and that, in the absence of any new developments, 
statutory effect need not be given to the limits recommended. 

Any representations which interested parties may wish to make on 
the Sub-Committee’s recommendations should be addressed to the 
Secretary of the Metallic Contamination Sub-Committee of the Food 
Standards Committee at the offices of the Ministry of Food, Food 
Standards Division, Great Westminster House, Horseferry Road, 
London, S.W.1. 


NOTTINGHAMSHIRE LOCAL AUTHORITIES, 1953/54 

With the co-operation of the county district treasurers, Mr. J. 
Whittle, B.Com., A.C.A., F.1.M.T.A., County Treasurer, has pub- 
lished once again his excellent annual summary of county and county 
district finance. 

Nottingham has an area of 522,000 acres and a population of 
534,000. Density at just over one person per acre is rather more 
than the all county average of ‘74: seventy per cent. of the Notting- 
ham population live in urban areas. Rateable value at April 1, 1953, 
was £3,021,000, and 1d. rate is estimated to produce £11,870. Rates 
levied vary from 24s, Od. in Mansfield Borough to between 17s. 6d. 
and 19s. 9d. in East Retford Rural District: the average ratepayer 
in the county with a house of £13 rateable value will pay 6s. Od. a 
week in Mansfield and about 4s. 4d. in East Retford. 

Revenue expenditure totalled £9,798,000 of which £6,430,000 is 
estimated to be met from grants and other income leaving rate moneys 
to find £3,368,000. Major spending services are education (£4°6m.), 
health (£1°4 m.), highways (£1°3 m.), and police (£°6 m.). 

Capital expenditure in 1952/53 increased to a total of £6,918,000 
of which £5,219,000 was on account of housing and £754,000 for 
education. 

In his admirable introduction Mr. 
affecting present rate levels and future prospects. 


Whittle considers the factors 
He emphasizes 
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that the continual rate increases are a cause of serious concern and 
points out, using Mansfield as an example, that over a five-year 
period the rate has increased from 17s. 6d. to 24s. Od., an increase 
of thirty-seven per cent., and that the average employee is now paying 
to the rate collector an appreciably higher percentage of his income 
than was the case five years ago. Causes of rate increases were price 
rises, wage increases and expansion of services (for example, in 
1949/50 there were 16,300 council houses in eighteen county districts : 
at April 1, 1953 there were 24,600): there is small possibility of 
reducing expenditure without curtailing services, although a change 
in the present system of subsidizing the rents of council house tenants 
is mentioned as one way in which net expenditure could be reduced. 
Driven to consider increased income Mr. Whittle refers to other 
sources of revenue which local authorities might secure, for example, 
a local income tax or sales tax, or the introduction of toll roads. 
He concludes by suggesting that if the general financial framework 
remains as at present it may be necessary in future for local authorities 
to reverse the normal budgetary procedure, that is to say, they will 
first have to determine the rate level which the community can afford 
and then limit expenditure accordingly. 

The booklet is well produced and printed, includes some useful 
diagrams in colour, and should excellently serve the purposes for 
which it is intended, that is, a work of reference for financial officers 
and local authority members, and a source of education for county 
secondary school pupils. 


ROAD ACCIDENTS IN NEW ZEALAND 


During January, thirty-five New Zealanders were killed and more 
than 700 injured, 300 of them seriously. The national loss is estimated 
at £1,000,000, and the Minister of Transport has called an emergency 
meeting of the Road Safety Council. There was a fourfold increase in 
the number of cases of vehicles leaving the road at speed, and almost 
half the deaths occurred on empty main roads at week-ends, in the 
early hours. The Royal visit is discounted as a factor, since most of 
the incidents were far removed from the centres being visited by Her 
Majesty. Amendments had already been made to the traffic regula- 
tions, making it an offence to overtake, or attempt to overtake, another 
vehicle without clear visibility of at least 100 yards ; on conviction, a 
driver may lose his licence for a month or more and be fined £25. 
The same penalties were applied for failing to keep to the left of the 
road when clear visibility is less than 100 yards. A prohibition from 
passing a schoo! bus while it is setting down children has been relaxed, 
and it is now lawful to pass such a bus at a speed not exceeding ten 
miles per hour. 


BRACKLEY RECORDS 


Court rolls, deeds and other papers relating to Brackley and its 
surrounding villages over three centuries have been deposited at the 
Northamptonshire Record Office at Lamport Hill by Lord Ellesmere. 

The records are particularly welcome, for none earlier than the 
nineteenth century had been discovered despite long inquiries. 

Brackley, once a wealthy market town and wool trade centre, was 
successively under the lordship of the Zouches, Lovells and Stanleys. 
It came into the possession of the first Earl of Bridgwater by his 
marriage to the Earl of Derby’s daughter. 

From the middle of the sixteenth century till 1832 Brackley sent 
two Members of Parliament, and among the records is much election 
and political material. 

There are also maps, plans and papers about the incorporation 
of the borough in 1686 and the building of the Town Hall in 1705, 
manorial records and estate accounts. 


OFFICIAL RECEIVER’S SUB-OFFICE FOR EXETER 


The Board of Trade announce that a sub-Office to the office of 
the Official Receiver in Bankruptcy, 26, Baldwin Street, Bristol 1, 
has been opened at 12, Pennsylvania Road, Exeter. All Bankruptcy 
and Company (Winding-Up) matters arising in the County Courts 
of Barnstaple, Exeter, Taunton and Torquay, previously administered 
in Bristol, will be dealt with in the future in the sub-Office. Mr. 
C. W. Sisman will continue to be the Official Receiver and the Assis- 
tant Official Receivers will be Mr. A. H. Horler and Mr. P. W. Nunn. 


NOTICE 


A lecture will be delivered by Professor T. I. Emerson, LL.B., M.A., 


Professor of Law at Yale University, under the title of ‘“* Powers and 
Limits of Congressional Inquiry "’, at the London School of Economics 
and Political Science, Houghton Street, Aldwych, W.C.2, at 5 p.m. 
on Tuesday, March 9, 1954. The chair will be taken by Professor O. 
Kahn Freund, LL.M., Dr. Jur., Professor of Law in the University 
of London. Admission is free, without ticket. 
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IN MAGISTERIAL AND 


OTHER COURTS 


No. 18. 
A MACABRE STORY 

A market gardener appeared before the Rochford magistrates 
sitting at Southend-on-Sea on January 27 last, to answer three charges 
of illegally slaughtering calves for human consumption, contrary to 
art. 2 (1) of the Live Stock (Restriction on Slaughtering) Order, 1947, 
and regs. 55 and 92 (1) of the Defence (General) Regulations, 1939, and 
two charges each laid under s. 57 of the Food and Drugs Act, 1938. 
The one charge alleged the use of premises as a slaughter-house with- 
out a licence, and the other using premises as a knacker’s yard without 
a licence. 

For the prosecution, evidence was given that when police officers 
called at the defendant’s premises at Rayleigh, Essex, at 2.15 a.m. on 
December 30, 1953, they found a lean-to shed leading from the kitchen 
of the premises had been set up as a fully equipped slaughter-house— 
the window of the shed was boarded-up and the carcase of a freshly 
slaughtered calf was hanging up in the shed. Both floor and instru- 
ments had traces of fresh blood and there was an air compressor 
immediately outside the shed, connected up with an apparatus inside, 
capable of * blowing up ” veal, which the prosecution alleged was vital 
if the meat was to be prepared for human consumption. 

At the time when interviewed, the defendant stated that he had had 
to knock the calf on the head because it was suffering from fits. 

The Food Enforcement Officer was then called by the police, and 
further inquiries revealed that other calves had been slaughtered on the 
premises during the latter part of December. A search of the garden 
revealed two calf skins and four feet partly buried together with certain 
auction labels. The auction labels led the prosecution to Ipswich 
Butter Market, where on December 22, certain calves bearing the 
numbers found, had been sold by auction to a dealer from Bury St. 
Edmunds, who gave evidence that he on the same day had consigned 
to the defendant eight calves bought at Ipswich for which the defendant 
had paid £42 17s. 6d. 

The defendant, who pleaded Not Guilty, in evidence stated that he 
was a smallholder who bought cattle on commission for a “ Mr. 
Jackson of Arundel *’ whose full name and address was unknown to 
him, and who normally communicated with him by telephone. He 
was unaware of Mr. Jackson’s telephone number. 

He stated that on December 22, he had bought the eight calves on 
behalf of Mr. Jackson, but that Mr. Jackson had failed to collect them 
from his place at Rayleigh.. He had limited accommodation and 
limited foodstuffs for the calves, and one by one they were taken ill 
with the “ scours ” and in consequence he decided that he would have 
to kill the animals. He had therefore contacted his son, who had 
formerly worked at an abattoir in the south of England, and he had 
arrived at Christmas together with all the implements of his trade, and 
they had proceeded to spend Christmas Day slaughtering the animals. 
With the exception of the carcase found on the premises, all the other 
meat had been fed to his pigs and chickens. The defendant admitted 
that he had not complied with the regulations which provide that where 
animals are slaughtered to avoid unnecessary pain and suffering, 
notice has to be given within a specified time to the Food Enforcement 
Officer. 

In cross-examination, the defendant explained the boarded-up 
windows by saying that he usually took his bath in the shed. 

The defendant called no witnesses to support his story, and the 
justices found him guilty of all the offences with the exception of using 
the premises as a knacker’s yard, and upon hearing that the defendant 
had had a previous conviction for illegal slaughtering, they imposed the 
following penalties: In respect of the three summonses for illegal 
slaughtering, a fine of £50 in each case, and a total of £12 Is. 6d. costs. 
And a fine of £10 and £2 2s. costs for the offence of using the premises 
as a slaughter house without a licence. 

COMMENT 

Article 2 (1) of the Order of 1947 prohibits the slaughter of livestock 
for human consumption, except under and in accordance with the 
terms and conditions of a licence granted by or under the authority of 
the Minister. Article 3 (ii) exempts from the provisions of art. 2 the 
slaughter of live stock where the slaughter is immediately necessary 
or desirable on account of the illness of that livestock. Article 4 
provides that where livestock has been slaughtered pursuant to art. 3 (ii), 
the owner of the livestock shall give notice of the slaughter within 
twenty-four hours of slaughter to the District Chairman of Auctioneers 
at the Collecting Centre nearest to the place of slaughter or deliver the 
carcase of the livestock within twenty-four hours of slaughter to the 
nearest Government slaughter house. 

Section 57 of the Food and Drugs Act, 1938, prohibits the occupier 
of any premises using them as a slaughter-house or knacker’s yard 


unless he is in Possession of a licence from the local authority. A 

‘knacker’s yard” is defined in s. 100 of the Act as meaning any 
premises used in connexion with the business of slaughtering, flaying, 
or cutting up animals, the flesh of which is not intended for human 
consumption. 

Mr. Homfray Cooper, clerk to the Rochford justices, to whom the 
writer is greatly indebted for this report, mentions that when the police 
called at the premises the bath in the shed, in which the defendant said 
he was accustomed to take his bath, contained the head of the calf 
whose carcase was hanging in the shed ! R.L.H. 


No. 19. 
A WARNING—FORFEITURE OF A WIRELESS SET 

At the instigation of the Postmaster-General, a Hounslow man 
appeared at Brentford Magistrates’ Court on February 10 last, charged 
with unlawfully working apparatus for wireless telegraphy without a 
licence contrary to s. 1 (3) of the Wireless Telegraphy Act, 1904. 

The defendant, who was not legally represented, pleaded Guilty, and 
Mr. Eric Dodds, the solicitor appearing on behalf of H.M. Postmaster- 
General, told the court that during the evening of October 23 last, 
officers from the Post Office visited defendant’s house and saw his wife. 
She would not allow them in, but they had to request her to turn down 
the wireless so that they could hear what she was saying. 

On October 28, officers again called and saw defendant in the street. 
When he saw them he went back into the house and would not let them 
in. He denied that he had a wireless set and said his wife was mistaken 
in saying he did. 

A coaxial feeder for a television set was observed and defendant said 
that he had been offered a set but had not got one then. After some 
considerable time he agreed to let them in, but no set was found. The 
coaxial feeder was discovered to end in the living room, but no tele- 
vision set was there. The officers later obtained a search warrant, and 
on December 22 last entered the house, and in the living room found a 
mains wireless set but no television receiver. Even then defendant 





Please, Mister, 
Can't you do nothing ? 
Please ! 


Of course we can, Sonny. This is 
a Canine Defence Free Clinic — 
where the pet of the poorest 
receives treatment equal to the 
finest in the land. 

e 
Every National Canine Defence 
League Clinic has a full Hospital 
Service behind it... 


of the reasons why we so earnestly 


which is one 


request the practical help of all 


kind-hearted people. 


CANINE ) DEFENCE 


Secretary: R. Harvey Johns, B.Sc., 10 Seymour St., London, W.1. 
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tried one despairing lic, and said that the wireless did not work. They 
switched it on, however, and discovered that it did work. 

The Court fined defendant 40s., ordered the apparatus to be for- 
feited, and further ordered the defendant to pay 10s. costs. 

COMMENT 

Mr. Eric Dodds, in presenting the case for the prosecution, said, 
according to the press report in the writer's possession, that the power 
to order forfeiture of a wireless set was not generally known and was 
only reserved for the most flagrant offences 

It is well-known that there are large numbers of people who rely 
upon the difficulty of detection and fail to pay the modest licence fees 
at present in force, and it should be made clear beyond all doubt that 
although magistrates may hitherto have been reluctant to use their 
powers to order forfeiture, they are not obliged to reserve such powers 
for cases which appear to them to be particularly flagrant. In the case 
reported above, the writer is informed by Mr. Gordon Taylor, the 
clerk to the Brentford justices, to whom he is greatly indebted for this 
report, that the set has in fact since been sold for the sum_gf £1 Is. Od. 

By s. 1 (3) of the Act of 1904, the maximum penalty on conviction 
in a magistrates’ court is £10 in addition to the order for forfeiture. 
Section | (4) of the Act gives power to a justice of the peace to grant a 
search warrant where there is reasonable ground for supposing that 
apparatus for wireless telegraphy has been installed or worked without 
a licence. 

Provisions for the disposal of forfeitures are contained in s. 115 of 
the Magistrates’ Courts Act, 1952, which enacts that the object, the 
subject of the forfeiture order, shall be sold or otherwise disposed of in 
such manner as the court shall direct, and that the proceeds shall be 
applied as if they were a fine imposed under the enactment on which 
the proceedings for the forfeiture are founded. R.L.H. 


In our issue of February 6, 1954, the clerk to the West Ham magis- 
trates, Mr. G. V. Adams, was wrongly referred to as Mr. G. V. Thomas. 
We express regret to Mr. Adams for this error 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


LEGAL AID 

In reply to Mr. E. Fletcher (Islington E.), the Attorney-General 
said in the Commons that thirty-one complaints were received during 
1953 about the excessive amounts demanded by some legal aid com- 
mittees as a condition of granting legal aid certificates. 

Mr. Fletcher then asked: “Is the Attorney-General aware that I 
have had a number of complaints, including one from a woman earning 
£6 a week who was asked to deposit £9 before she could take proceed- 
ings in the courts? Will the Attorney-General make it clear that it is 
not intended, in any circumstances, so to operate the legal aid scheme 
that people have to pay more when applying for a divorce than they 
would when applying for other certificates ? ” 

The Attorney-General : “ The last point deals with another matter. 
It is fair to point out, that during the period in which there were thirty- 
one complaints, legal aid was offered in 33,937 cases.” 

Sir H. Williams (Croydon E.) asked the Attorney-General to 
take care that both sides in a legal action were not financed and so have 
a joke at public expense. 


HOMOSEXUALITY 

Mr. G. Craddock (Bradford S.) asked the Secretary of State for 
the Home Department to appoint a committee to inquire into the 
danger to public morale caused by wide publicity in the Press of gross 
and unnecessary details in cases of homosexuality, and to make 
recommendations for the protection of the public against repetition 
in the future 

The Secretary of State for the Home Department, Sir David Maxwell 
Fyfe, said he had under consideration the general question of the law 
relating to sexual offences and of the treatment of sexual offenders. 
He would bear the suggestion in mind, but he did not think that the 
appointment of a committee to consider that one aspect of the problem 
would be justified. 

AFFILIATION ORDERS 

Mr. M. Edelman (Coventry N.) asked the Secretary of State for the 
Home Department how many affiliation orders had been made by 
magistrates against American servicemen since 1952 ; how many had 
been enforced ; and what means existed for enforcement when the 
serviceman left the country. 

Sir David replied that the information asked for in the first two parts 
of the Question was not available. There was no means of enforcing 
an affiliation order made by a United Kingdom court against a person 
who had left this country, but the United States authorities did all 
they could to persuade servicemen to comply with such orders. 
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Progress of Bills 


HOUSE OF LORDS 

Tuesday, February 16 
DEVELOPMENT OF INVENTIONS BILL, read 2a. 

Thursday, February 18 
MERCHANT SHIPPING BILL, read 2a. 


HOUSE OF COMMONS 


Tuesday, February 16 
TRANSPORT CHARGES, ETC. (MISCELLANEOUS PROVISIONS) BILL, read la. 


Thursday, February 18 
INDUSTRIAL Diseases (BENEFIT) BILL, read 3a. 
Friday, February 19 

Price CONTROL (No. 2) BILL, read 2a. 


NOTICE 


The Recorder of Grantham has fixed Wednesday, March 3, 1954, at 
11 a.m., for the next Court of Quarter Sessions. 


CORRESPONDENCE 
The Editor, 


Justice of the Peace 
and Local Government Review. 
Dear Sir, 
EVIDENCE 

We refer to P.P. No. 3 at 117 J.P.N. 761. On first reading the 
proposition put forward by your inquirer, the writer was of the 
opinion that the inquirer was correct but, like yourselves, at that 
time could not light upon any confirmation of the point. He recently 
had occasion to look into another point of the law of evidence and 
in so doing turned to the Technique of Advocacy by John H. Monkman, 
and on page 58 of that work found the answer to your inquirer’s 
proposition. It will be seen that Monkman agrees that a document 
can be put up to a witness without it having to be put in evidence, 
and on pages 52 and 53 of that same work an example is given where 
it was effectively used by Sir Norman Birkett, K.C. (as he then was). 

Yours faithfully, 
LARKEN & CO. 

10, Lombard Street, 

Newark-on-Trent. 


PERSONALIA 


APPOINTMENTS 


Mr. James Walker, Q.C., has been approved by Her Majesty as one 
of the senators of her College of Justice in Scotland. 

Mr. Walker Kelly Carter, Q.C., has succeeded His Honour Sir 
Tom Eastham, Q.C., on his retirement as an Official Referee of the 
Supreme Court of Judicature. 

Mr. John Crundell, town clerk and clerk of the peace of Rochester. 
Kent, since 1951, has been appointed town clerk of Surbiton. 

Mr. P. J. Bunting, deputy town clerk of Kidderminster, has been 
appointed clerk and solicitor to Penge U.D.C. 

Mr. Alan Neave Mundy, LL.B., assistant solicitor to the borough 
of Hornsey, has been appointed assistant solicitor to Wallasey 
corporation. 

Mr. R. A. R. Gray, LL.B., legal assistant to Surbiton corporation, 
has been appointed assistant solicitor to Solihull U.D.C. He has 
served with Luton and West Bromwich corporations. 

RESIGNATION 

Mr. Paul Sandlands, Q.C., recorder of Birmingham since 1944, 

has resigned with effect from May 15. 


RETIREMENTS 

Mr. G. Hetherington, town clerk of Clitheroe, is to retire. 

Supt. J. W. Hallam is to retire from the Gloucestershire Con- 
stabulary after thirty-five years’ service. He was promoted sergeant 
in 1930, inspector in 1937 and from 1942 had charge of the Chipping 
Camden sub-division, in which there were large concentrations of 
American and British servicemen. He was promoted superintendent 
in 1946. 
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OBITUARY 

Mr. William Rowley Elliston, O.B.E., T.D., Recorder of Great 
Yarmouth from 1913 to 1951, and a Judge of the Court of Survey for 
Suffolk, has died at the age of eighty-five. Mr. Elliston was elected 
simultaneously to an open classical demyship at Magdalen College, 
Oxford, and an open classical scholarship at Christ’s College, Cam- 
bridge ; he chose the latter, was Skeat prizeman in English in 1888 and 
went on to win the scholarship in the law of real and personal property 
and equity at Lincoln’s Inn. He was called in 1893 and joined the 
South-Eastern Circuit. Repeatedly unsuccessful in his attempts to 
enter Parliament, Mr. Elliston turned to local government ; he was 
mayor of Ipswich in 1927. 

Mr. Walter Moon, who from 1922 until his retirement in 1936 was 
town clerk of Liverpool, has died at the age of eighty-two. In 1904 
he became clerk and solicitor to the Metropolitan Water Board, with 
which he remained until his appointment at Liverpool. From 1908 to 
1935 he was honorary solicitor to the British Waterworks Association. 
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Major-General Sir Llewellyn William Atcherley, C.M.G., C.V.O., 
formerly chief constable of Shropshire and of the West Riding, has 
died at the age of eighty-two. He took up his appointment in 
Shropshire on retiring from the Army in 1906, and went to Yorkshire 
two years later, serving there till 1918, though re-employed at the 
War Office during the War. He was one of H.M. inspectors of con- 
stabulary from 1919 until his retirement in 1936, and was knighted in 
1925. He was re-employed in the police service during the second 
War. 

Lt.-Col. Charles Ariel Evill, D.S.O., T.D., has died at the age of 
seventy-nine. He was head of a Chepstow firm of solicitors, and clerk 
to Chepstow and Lydney justices from 1937 to 1949. For forty-five 
years he was clerk to the General Commissioners of the Inland 
Revenue. 

Mr. Thomas Percy Haseldine, who practised as a solicitor in London 
for forty-three years, has died at the age of eighty. He retired in 
1948. 


LOCAL GOVERNMENT REFORM—A SUGGESTION 


At the risk of being criticized for spilling yet more ink on the 
much debated subject of local government reform, we venture to 
suggest the adoption in this country of a piece of machinery 
suggested by what was understood to be the practice in Scotland. 
This is the quite simple principle that the members of county 
councils should be elected periodically from and by the members 
of district councils (including the boroughs) within the county. 
The present suggestion goes a little further than the exact Scots 
procedure, but it was inspired by the practice in that country, 
where legal provision is made for interlocking membership 
between county and district councils. 

These elections would take place, as to one third of the seats 
on the county council, each year, and the county councillors 
would, as now, hold office for three years. The elections would 
take place at the annual meeting of the district council, after the 


“ general *’ election, and would be required to be held first in 
the business after the election of the Mayor (or Chairman) and 


any aldermen. Election could be by secret ballot, or openly 
as for the election of aldermen, as recently amended by the Local 
Government (Miscellaneous Provisions) Act, 1953. 

Such a procedure would, we suggest, have certain very real, 
though perhaps somewhat intangible, advantages, and it is sub- 
mitted that the objections that could be put forward against such 
a scheme are too slight to affect the desirability of the change. 


(A) ADVANTAGES 

(i) There would no longer be any cause for county councillors 
to be open to the criticsm that they are ignorant of the affairs 
of the district councils, or of the areas themselves, which they 
represent. At the present time a county councillor need not be 
resident in the county electoral division for which he has been 
elected, and there is no assurance of any liaison between then 
local county councillors and the county district council; in 
fact in many cases they may be mutually politically antipathetic 
and, which is much worse from the point of view of local govern- 
ment, the county councillor may be too far removed from the 
local electorate to be aware of their particular problems. 

(ii) The present apathy shown in county council elections 
would be cured automatically ; public interest in the affairs 
of the county council also should be awakened. At the present 
time in many divisions of many counties, contested elections are 
a rarity, and where an election is contested, the percentage of 
the electorate who exercise their vote is customarily much lower 
than it is in a corresponding municipal or district election. The 
local newspapers customarily report the transactions of the 
district council at length, whereas the proceedings of the county 
council (who have control over a very much greater proportion 
of the local rates) often receive but scant attention. 


(iii) The present antipathy between the county councils and 
the district councils should be resolved completely, and the local 
government of this country should be enabled to become the true 
partnership that it ought to be. Disputes over delegation or 
devolution schemes, in so far as district councils cannot be 
given powers in their own right, should become impossible, 
and the county councils would be more prepared to grant local 
autonomy in proper cases than they often are at present. 


(B) OBJECTIONS 

(i) It would probably be difficult to find able district coun- 
cillors prepared to spare the time involved in serving on the 
county council, as well as serving on the district council. It is 
appreciated that this factor may present a real problem at 
the inception of any change of the type suggested, but it is 
suggested that the enhanced prestige that would attach to the 
office of district councillor by virtue of this new-found poten- 
tiality to become also a county councillor, would help to attract 
to local government the right type of citizen ; a type who at the 
present time is often discouraged from taking an interest in the 
affairs of his district council by reason of the narrowness of the 
work and lack of real independence of the authority. Further, 
subsistence, travelling and “ loss of earnings *’ allowances should 
make it possible for all classes of the community to serve on 
the county councils without undue financial sacrifice. 

(ii) It might be argued that indirect election of the type 
suggested would lead to block voting on political lines ; election 
to the county council would become the prize for service ren- 
dered to the party, and the dominant party caucus in a particular 
district council would govern the election of the county coun- 
cillor(s). While we are not necessarily convinced that party 
politics in local government is undesirable, we see no reason why 
the allocation of the county council seats should not be effected 
by agreement, in ratio with the respective party strengths on the 
council, much in the same manner as is already applied in many 
boroughs for the selection of the Mayor and the election of the 
aldermen. 

CONCLUSION 

By and large, we feel that such a change in local government 
procedure would be more likely to effect real improvements in 
the district-county relationship, than would any amount of 
boundary adjustments, compulsory delegation schemes or re- 
distribution of functions. At least in the agricultural areas, and 
in a goodly proportion of the rest of the country as well, two- 
tier local government must continue in some form, if democratic 
local government is to survive, and we are not all to be subjected 
to regional government, or government by large ad hoc boards ; 
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from the point of view of administrative efficiency alone, a 
chain of “ Refuse Disposal Boards” throughout the country, 
would be by no means impracticable, to consider but one district 
council function. Civic pride and interest in local affairs is 
undoubtedly strongest in the towns and villages of our country, 
this should be used by fostering and strengthening the 


and 
Under our suggestion, county and district 


district councils 


THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 27, 


1954 VOL. 


would work together, not separately, and the county councillors 
would be regarded as delegates from their appointing councils, 
fully seised of the wishes and interests of the communities which 
they have been elected to serve. Indirect election may not 
always be democratic, but in this instance, the electorate cannot 
complain at losing a right which, under the present system, most 
of them exercise so seldom. J.F.G. 


THE HUNGRY EDGE OF APPETITE 


The dark days of winter provide an incentive to an occupation 
importance with the filling-in of football-pool 
coupons—the planning of the summer holiday. Life is made 
richer by contrasts ; and a combination of intense cold, bleak 
easterly winds, and icy road-surfaces outside, with the present 
miseries of frozen pipes and the prospective horrors of bursts and 
floods in the home, turn the thoughts all the more longingly to 
the warm, bright summer days ahead ; to alluring visions of 
sunlit beaches and sparkling seas; of green fields and leafy 
of the smell of grass and gorse and heather. 


which vies 


woods ; 

Some, more adventurous or more restless, allow their minds to 
wander farther afield—to the throbbing vitality of the Parisian 
scene, the artistic treasures of Florence and the architectural 
splendours of Rome, the quiet canals and quaint gabled towns of 
the Netherlands, the handsome, well built, modern capitals of 
Scandinavia. Wherever fancy may roam, one question is para- 


mount—* How shall we get on with the food?” This, the 


perennial problem, carries more weight in the Englishman's 
mind today than ever in the past ; fourteen years of rationing has 
left its mark, and quantitatively, at any rate, we have become a 
food-conscious nation. 

So far as quality is concerned our innkeepers have not (if 


recent authoritative pronouncements are accurate) done very 
much to attract the native tourist—still less the foreign visitor— 
to eat at their tables. Everybody has a favourite little place 
where the food is uniformly excellent ; but scarcely anybody is 
prepared to take a chance with the fable d°héte at an unfamiliar 
hostelry. This is perhaps the greatest point of contrast with the 
Latin countries, where the popular taste is educated to demand 
first-quality cooking in the simplest dishes, and where the most 
unpretentious little eating-house in a side-street can usually be 
relied upon to serve the most delicious and appetizing meals. 
Even the typically British articles of diet, it seems, are not 
what they were. In a recent debate on the Food and Drugs 
(Scotland) Bill, a well-known Scottish Peer told his colleagues 
that there has been a sad deterioration in the breakfast kipper, 
while many post-war varieties of jam are “a witch’s brew.” 
We were acquainted with the old gibe that the change for the 
worse in the quality of some jams was due to the fact that the 
manufacturers had awarded to a new company the contract for 
the supply of timber from which the pips were made ; but Lord 
Sempill’s analysis of these delicacies as “ fruit pulp plus sulphur- 
dioxide plus colouring matter" was new to us. And if our 
simple specialities are taking this downhill road, what happens to 


our attempts at more elaborate native concoctions ? 


The short answer seems to be—‘* Export Only.” We all 
know, to our shame and sorrow, what happens to the whisky. 
Loyal Caledonians will now flinch to learn that the world’s 
largest haggis, weighing 834 /b., “ created ” (if that be the appro- 
priate word) in Stirling, has recently been consumed at the 
Robert Burns celebrations—where ?—in Madison Avenue, New 
York City. Que fait-il dans cette galére? And how was it 
permitted to escape from its domicil of origin? A mere Sasse- 
nach may venture the criticism that ardent Nationalists across 
the border, instead of spending their time blowing up pillar- 


boxes bearing the offending initials “E.R. II” might employ 
their time more profitably in preserving their native treasures 
from the foreign marauder. 

Despite these melancholy episodes, the daily press pours forth 
an absolute flood of holiday advertisements, ranging from 
Butlin’s boisterous boosting to the refined recommendations of 
remote resorts. It must be something more than mere coin- 
cidence that produces these pressing invitations to holidays at 
home so soon after the Treasury announcement of an increase in 
the foreign travel allowance. The handicaps suffered by our 
native holiday haunts will be readily appreciated by those who 
consider some recent news items from abroad. 


Thus, for instance, the proprietor of a well-known restaurant 
on the Franco-Swiss frontier, near Geneva, has such concern for 
the comfort of his guests that he has defied the local airport 
authorities and braved, in the sacred cause of hospitality, a fine 
of 30,000 francs (French, we are glad to note, not Swiss). Finding 
that his clientéle complained of the noise of low-flying aircraft 
just overhead, the worthy innkeeper notified the airport of his 
intention to fly a covey of barrage-balloons from his premises to 
keep the pestilential machines at a respectable height, where their 
noise would no longer disturb. Here is old-world chivalry 
indeed !_ Then there is the Adtelier at Dijon who has installed in 
his bedrooms a constant supply of red and white wine, flowing 
lavishly at a turn of the appropriate tap. A notice in three 
languages invites the lucky guest freely to sample the riches of 
Burgundy—* You will be happy all day if, on awaking, you drink 
some wine.” Evidence that it is the foreign visitor to /a belle 
France, rather than the native, who is specially favoured is 
provided by the converse case of the two plumbers who, called in 
to repair the bath at a Paris mansion, paid their employer an 
unsolicited compliment by consuming (uninvited) five bottles of 
his 1875 Armagnac, leaving a considerable quantity of ordinary 
brandy untouched—an exploit which, surprisingly, earned them 
eighteen months in gaol and fines totalling £37. Seignorial 
privilege of an extra-territorial character seems to be conferred 
upon foreign tourists among the French wines as promiscuously 
as upon American service-men among the British wenches 
(see R. v. Birkenhead Justices—Ex parte Smith, The Times, 
February 9, 1954; and 118 J.P.N. 136, ante). 


However, none of these Lucullan luxuries can compete with 
the attractions offered to those who are prepared to venture 
beyond well-trodden paths in search for abundance in eating and 
drinking “ off the ration.” It is reported from the East Aden 
Protectorate that an Aulaqui tribesman, who dropped in 
unexpectecly on a visit to a distant acquaintance, won a convivial 
wager from his host by eating, at one sitting, “a twenty-six- 
day-old camel weighing something between fifty and seventy-five 
lb., and washing it down with a gallon of coffee.” Although, 
since this item appeared, unusually heavy bookings have been 
reported from the offices of the P. & O. Steam Navigation Com- 
pany, and queues of hungry-looking Britons have appeared 
outside their offices in Trafalgar Square, it is reassuringly an- 
nounced that there is still ample accommodation available on 
their ships—from Aden outward-bound. A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half ~yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication, All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Food and Drugs Act 1938, ss. 3 and 85. 

The submissions made in P.P.6 at 117 J.P.N. 646, together with 
your comment thereon have been criticized by a number of food and 
drugs authority officers and another point of view is put forward for 
your consideration. 

The adulteration complained of was in respect of added water in 
each of four churns sampled and, although each separate churn bore 
the appropriate Milk Marketing Board label which described its 
contents as “ pure new milk” and further warranted it as such on 
being sold by signatory to Milk Marketing Board under their pre- 
scribed contract, it was suggested that one summons only in respect of 
the four churns could lie (a) in respect of adulteration (s. 3—1938 Act) 
and (4) in respect of false warranty (s. 85-1938 Act). 

These contentions are, it is sugg2sted, open to very serious challenge 
on the following grounds. The necessary power is invested in the 
sampling officer to take a sample from every churn (see s. 68 (4)) 
which in fact he is stated to have done. Analysis having detected the 
presence of water in each churn he may then lay an information in 
respect of each individual sample taken or alternatively lay one 
information in respect of the whole consignment of four churns. In 
the latter event a mathematical calculation will have to be relied on 
to give the extent of the adulteration. One is enabled to reach this 
conclusion having regard to the fact that s. 3 of the Act is drawn in 
the widest possible terms and creates the offence of selling food—not, 
be it noted, the offence of seliing a consignment of food. Notwith- 
standing the fact, therefore, that the contract states that “each and 
every consignment shall be pure new milk etc.” the Statute has 
already created such an offence in respect of food generally with 
appropriate machinery for its observance and enforcement. In this 
respect, therefore, the Milk Marketing Board contract may be relied 
upon for civil remedy in a matter which the criminal code has already 
provided for under the Food and Drugs Acts. 

It should be noted also that in the case quoted the milk is sold to the 
Milk Marketing Board and, therefore, the question of any notional 
sale to the sampling officer—which may have been a feature of earlier 
legislation—does not arise. 

With regard to prosecutions under s. 85 of the 1938 Act, it is con- 
tended that any warranty in writing which is given with either individual 
churns—as in this case—or under the terms of the Milk Marketing 
Board contract where it, in fact, relates to the whole consignment, may 
be the subject of legal proceedings if its terms are not complied with. 
Here again the criminal code has thought fit to create it an offence for 
“a person who, in respect of any food sold by him, gives to the pur- 
chaser a false warranty in writing. ...”’ In the instance quoted each of 
the four labels forms a warranty in writing which analysis has proved 
to have been infringed and, therefore, in respect of which separate 
informations will lie. The further additional warranty contained in 
cl. 8 of the contract has also been infringed and may be invoked 
under s. 85 but in respect of the whole consignment only and not in 
respect of the individual churns. It is not, of course, suggested that 
Informations should be laid in respect of the individual labels and 
additionally in respect of the contract warranty but merely that the 
choice between the label warranty(ies) and the contract warranty is 
one for the prosecution and that it is not restricted to one information 
except in the case of the contract warranty as defined by cl. 8. 

In the answer to the Practical Point the case of Telford v. Fyfe was 
quoted but, with respect, this case has no bearing on the points raised. 
In that instance a sampling officer sampled fourteen only of sixteen 
churns delivered and then alleged a deficiency in fat on the whole 
consignment. The courts held that a fair method of sampling had not 
been followed and it would seem that the prosecution failed on that 
ground and no other. 

Your further opinion on this matter will be greatly appreciated. 

SILABIS. 
Answer. 

In our reply at p. 646 we said that it was not difficult to adduce 
reasonable arguments in support of either view, and that only the 
High Court could settle the point. We are, therefore, glad to place 
before our readers the reasoned opinion of our learned correspondent, 
whose opinion is always entitled to respect. While we have not been 
convinced that our answer was incorrect, we recogni e that the op- 
posite view may be right. Our readers now have, we think the two 
points of view sufficiently set out. 


2.—Husband and Wife— Variation of Order—Court other than original 
court—Noncompliance with Rule 34, Magistrates’ Courts Rules 
1952. 

A complaint in respect of arrears due under a maintenance order 
made in division A was sent to division B for enforcement proceedings 
against the husband. Upon the hearing of the summons in respect 
of the arrears the husband asked court B to vary the maintenance 
order by substituting “ monthly” payments in place of “weekly ’” 
payments to meet his convenience. Court B then and there without 
either issuing a summons or referring the complaint for variation to 
court A made the order applied for and a copy was served on the wife 
in due course. The order made by court B would appear to be clearly 
invalid on the grounds that (a) no complaint for variation was referred 
to the original court in accordance with Rule 34 (7), (6) no summons 
was issued to the wife, and (c) the Summary Jurisdiction (Married 
Women) Acts only provide for the payment of “* weekly ” sums. The 
wife now wishes to enforce payment of sums which are due if the 
original order is still effective but not yet due if the original order has 
been effectively varied. I shall be glad if you will advise if the wife, in 
order to restore her original position, should apply for certiorari, or 
whether the order of variation can be regarded by court A as non- 
effective. S.T.E. 

Answer. 

No doubt application for certiorari could be made, but appeal to the 
Divorce Division may be a more appropriate remedy. We think it 
better to apply to have the varying order set aside rather than to 
ignore it and treat it as of no effect. 


3.—Licensing—(1) Registered club—Admission of “ honorary or tem- 
porary’ members merely for purpose of supplying intoxicating 
liquor. (2) Occasional licence—Authority to sell after 10 p.m. on 
occasion of public dinner or ball—Meaning of * public”. 

(1) A proprietary club registered in my division often permits its premises 

to be used for dinners, dances and similar functions organized by 

various organizations. 

The view of the club is that they can obtain the names of all persons 
who would be attending each function and post a notice on the notice 
board forty-eight hours before each event to the effect that the persons 
named in such notice have been elected honorary or temporary 
members for the evening in question. This, the club contends, would 
enable them to supply all persons attending the function with liquor 
belonging to the club. 

The view taken by the police is that if it is desired to supply intoxicat- 
ing liquor at these functions arrangements should be made with a 
licensee to obtain an occasional licence and supply the intoxicants 
from supplies brought in for the purpose, and that it is impracticable 
for the club committee to ascertain at least forty-eight hours before- 
hand the names of all persons who would be attending a function for 
which tickets are on sale to the general public. 

I feel myself that the view of the police is correct and that if the 
procedure favoured by the club were followed and the club was 
prosecuted for selling intoxicants without a licence it might reasonably 
be held that there was in fact a sale and not a transfer between members. 


(2) A further difficulty arises with regard to functions to which persons 
can purchase tickets only by invitation or where only persons belonging 
to certain organisations are admitted. If the views of the police are 
correct then the sale of intoxicants would have to cease at 10 p.m. 
because the function would not be “a public dinner or ball”. The 
permitted hours of the club are till 10.30 p.m. 

I am a subscriber to your valued periodical and would much ap- 
preciate your opinion on : 

(a) Is the view of the club or that of the police correct? I might 
add, for what it is worth, that the club have very fine premises suitable 
for all sorts of functions, but some jealousy is caused among the local 
Hoteliers who consider that the club is competing in the catering 
business and selling liquor under a registration fee of Ss. as against 
the heavy licence duties payable by hotels and other licensees. 

(b) Is my view expressed in the last preceding paragraph of this 
letter correct ? 

_ (c) Can you refer me to any decided cases or articles on this subject 
in the J.P. ? NewrToc, 
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4.—Private Street Works—fFootpath purchased by council—Siill part 
of private street. 

There is a short private street in the council’s area which forms a 
cul-de-sac, and there are four houses on one side of the street at the 
rear of the footpath, which is in bad condition. On the other side of 
the street there is neither a footpath nor houses abutting thereon. The 
counci! have acquired land at the end of the cul-de-sac for the erection 
of council houses, and the end of the cul-de-sac forms the boundary of a 
council house garden. It is desired to give pedestrians access from the 
council estate on to the footpath in the private street. The council 
could purchase, for a nominal consideration, that part of the cul-de-sac 
which at present forms a footpath, but they would be expected to make 
up and maintain. A flagged footpath from the estate could join this 
path at the end of the cul-de-sac and so give access to the main road. 
The question arises, whether, if the council proceed on these lines, they 
would be liable as frontagers of the whole of the footpath site in the 
event of the making up of the cul-de-sac under the provisions of the 
Private Street Works Act, 1892, and I should appreciate your observa- 
tions PRAT. 

inswer. 

if the council purchase the strip of land comprising the footpath it 
will still be part of the private street, but if it is proposed to make up 
the street under the Act of 1892 the council will not be able to express 
their dissatisfaction with that part, and will themselves have to pay for 
the making-up of that part. If and when they do make up that part, 
it will not be repairable by the inhabitants at large until it is adopted ; 
it will still be part of the private street and the frontagers on both 
sides of the street will be liable for the making up of the part unmade. 
Or the council could, without purchasing the land, resolve to make up 
the footpath under the Act of 1892, and resolve to contribute the whole 
cost under s. 15 (so as to avoid objection) and still not adopt the path ; 
they could not be compelled to adopt the path under s. 20 


5.—Private Street Works Act, 1892—Apportionment on benefit. 
With regard to P.P. 12 at 117 J.P.N. 420 it is regretted that the 
important point was not made quite clear. The premises would have 
derived possibly four times the benefit per foot frontage if the premises 
had been occupied as a haulage contractors’ garage when the street 
works carried out. But by the time the work is done, the 
premises will not be so occupied. The local authority say this is irrele- 
vant and say that the premises were so occupied when the apportion- 
ment was made ; what happens afterwards does not affect the matter. 
The premises used for any other purpose definitely do not derive four 
times the benefit enjoyed by other frontages. Your subscribers’ 
point is that the logical date at which the benefit should be assessed is 
when the work is carried out, but there is apparently no authority. 
P. PEcK. 


were 


inswer. 

It is the benefit to the premises and not to the owner which has to be 
taken into account and if they are premises used and adapted for a 
certain kind of business it would not be improper to ascribe benefit to 
that business. It was a matter for argument at the time of objection 
that the full benefit of that particular business should not be taken into 
account, but that only benefit to a business of that class should be 
considered in view of a possible change of business. It is plain, 
however, that the matter is to be settled at the time of objection and 
we know of no authority giving a right to object if the business is given 
up before the work is completed. The premises may be used by 
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someone else for a haulage business and that person will get the benefit 
in respect of the premises and the inquirer, if he retains the ownership, 
will have a property more attractive for letting for that business ; an 
attraction which can be reflected in the rent. 


6.—Road Traffic Acts—Jnsurance policy—Cover note, at material 
time, not issued to defendant—Insurance company’s mistake— 
Policy, from their point of view, in force—Offence ?—Special 
reasons ? 

On February 12, 1953, A applied to an insurance company for 
insurance in respect of his motor-car. He was issued with a cover note 
which was valid for thirty days and, upon its expiration, a second cover 
note was issued which expired on April 15, 1953. On May 7, 1953, A 
was involved in a road accident and was served by the police with a notice 
to produce his certificate of insurance at a police station. He sub- 
sequently produced a cover note which was issued on May 8, 1953. 

A was prosecuted for driving a motor vehicle on May 7, 1953, when 
there was not in force a policy of insurance. At the hearing a repre- 
sentative of the insurance company gave evidence and said that owing 
to an oversight in his office his company had failed to issue a cover 
note on April 15. A policy of insurance had been issued to A on 
May 27, 1953, and was effective for twleve months from February 12, 
1953. He said his company was on risk on May 7, 1953, and accepted 
liability for any claim arising out of the accident on that date. 

The prosecution referred to s. 36 (5) of the Road Traffic Act, 1930, 
and contended that despite what had been said by the insurance 
company’s representative the policy of insurance which had been 
issued on May 27 and back-dated to February 12 was not in force on 
May 7, 1953, because on that date A had not been issued with a 
certificate of insurance. 

The hearing has been adjourned. Will you please advise whether in 
your opinion A should be convicted and, if so, whether you consider 
there are special reasons for refraining from imposing disqualification. 

JAR. 


Answer. 
In our view, on the authority of Starkey v. Hall [1936] 2 All E. R. 18, 
an offence has been committed and, on the authority of Pilbury v. 
Brazier [1950] 2 All E.R. 835, special reasons can properly be found. 


7.—Road Traffic Acts—Speed limit—Local byelaw fixing speed— 

Endorsement of licence and need for notice of intended prosecution. 

Under the Public Health Act, 1936, byelaws have been made 
relating to the speed at which motor traffic may be driven through 
the pleasure ground. In the event of a conviction for this offence 
under the byelaws, is the term “ in any enactment,” set out in s. 5 (1) 
of the Road Traffic Act, 1934, right enough to require the justices 
to endorse the offender's licence ? 

I have assumed that, as the prosecution primarily lies under the 
byelaw, s. 21 of the Road Traffic Act, 1930, does not apply. Do 
you agree ? JUGURTHA, 

Answer. 

1. Yes—s. 5 (1) of the 1934 Act applies. 

2. The wording of s. 10 (1A) of the 1930 Act does not make it 
clear beyond doubt, and the special provision in s. | (2) of the 1934 
Act has also to be remembered, but as s. 21 of the 1930 Act is a 
provision for the benefit of the defendant we think that any doubt 
should be resolved in his favour and that all speed limit offences to 
which s. 10 (1A), supra, applies should be treated as offences under 
that section and as coming, therefore, within the provisions of s. 21. 
8.—Road Traffic Acts—Vehicles (Excise) Act, 1949, s. 1S—Unlic ensed 

vehicle towed by a licensed one—Is the towed vehic le being “ used” ? 

A lorry which was not licensed under the above Act was recently 
towed unladen along a public road from certain private premises to 
other private premises by a motor vehicle which was duly licensed. 
the lorry being towed was not broken down and was capable of being 
used. I formed the opinion that no offence had been committed and 
advised against proceedings under s. 15 of the above Act on the 
grounds that so to hold would result in certain circumstances in the 
same user being taxed twice. A trailer would appear to be anything on 
wheels (see Road Traffic Act, 1930, s. 1, and Garner yv. Burr (1951) 
114 J.P. 184), and thus, e.g., the towing vehicle if a goods vehicle may 
attract additional tax (“ trailer-goods”*’) and the trailer itself be 
taxed according to its particular taxation class. Such a result appears 
to be contrary to the rule that taxation statutes should be construed 
strictly and in favour of the subject. On the other hand common 
sense suggests that the vehicle clearly has been used. 

I shall be glad to receive your valued opinion as to whether the facts 
above stated amount to a using within the meaning of s. 15 of the Act. 

JeTOW 
Answer. 

We think our correspondent states the arguments very fairly in 
his question. Ve do not think that the towed lorry was “ used ” 
within the meaning of s. 15. 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 27, 1954 


OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 








c™ OF OXFORD 
: ‘ Second Edition 


REMINDERS CHILDREN’S DEPARTMENT ,_—__ 
ON Notes on 


CHILDREN’S VISITOR (Male) required. 
: | Social Service Diploma ; Child Care Certifi- 
DRAFTING A LEASE | cate an advantage. Experience in Children’s J UVENILE 
Department or family case work or similar 
essential. COURT LAW 


by ESSEX Salary A.P.T. Grade II (£495—£540) com- - 
Tr mencing according to qualifications and ex- By A. C. L. MORRISON, C.B.E. 
Reprinted from the J.P. of July 19, | perience. National Conditions of Service : Formerly Senior Chief Clerk of the 
1952 | permanent pensionable post ; medical Metropolitan Magistrates’ Courts 

| examination. Particulars and application 
The object of the Tables is to enable | form from City Children’s Officer, 10, Wor- This summary by Mr. A. C. L. 
a Draftsman to dictate the complete | | °ester Street. — ARRY PLOWMAN Morrison, C.B.E., was, when first 
draft lease without any pauses in the Tow “7 a published in April, 1942, so well 
shortest possible time. Town Hall, received that it had to be reprinted 
Two Tables have been drawn up. Oxford. many times. For the present edition 
The first lists all common form not only has the Summary been 

rewritten and recast throughout, 


clauses and the second all f l . . 
weet of a Anes es LOCAL Al THORITIES’ but the format has also been changed, 
and it will now slip easily into the 


Printed in folder form, ready for BYELAWS pocket. 


immediate office use. 

‘a Prices: 2s. 6d. per copy, postage 
, Price a? tage eros mt by A. S. WISDOM, Solicitor and packing 6d. In bulk (posting 
Six copies 5s. welve copies 9s. i i 

P P A summary of byelaw-making powers ggg Boren ay ag os 
_ possessed by local authorities. 50 copies for on ” ines 





JUSTICE OF THE PEACE LTD. Price 4s., Postage and Packing 6d. — 
ae JUSTICE OF THE PEACE LTD. Justice of the Peace Ltd. 
CHICHESTER, SUSSEX LITTLE LONDON, CHICHESTER Little London, Chichester. 





























SUPPOSING 


you were not in this picture e 


How would vour family manage without you ? 


Our Family Benefit Policy can assure 
provision for your widow and children. 
For example, it can provide £1,000 
should you survive the policy term, or 
for your family £1,000 at your death if 
death occurs within the policy term 
and £100 per year for balance of the 
policy term. This is the modern way of 
combining endowment assurance with 
protection for your wife and family. 


ee a 


SEND THIS COUPON 
Children’s Educational policies (with THE SALVATION ARMY 
: | pees agonal ASSURANCE SOCIETY, LTD. 
life cover on the parent) are also an 220-226 TOTTENHAM COURT ROAD, LONDON, W.! 
excellent investment and prov ision. I sheuld like to hear more about your assurance schemes. 


Write now for particulars and premium Name 
rates Address 





Occupation 














JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 


27, 1954 


REGISTER OF LAND AND ESTATE AGENTS, AUCTIONEERS, 


VALUERS AND SURVEYORS 


CHESHIRE 


CHESTER—HARPER, WEBB & CO., Chartered Surveyors, | 


Rating Specialists, 35 White Friars, Chester. Tel. 
DEVON 


EXETER—RIPPON, BOSWELL & CO., F.A.l., 
Street, Exeter. Est. 1884. Tels. 3204 and 3592. 


ESSEX 
*MLFORD AND ALL ESSEX.—RANDALLS, Chartered 
Surveyors, Auctioneers, Valuers, | Medway Parade, 
Cranbrook Rd., Ilford. Est. 1884. Tel. iLPord 2201 
(3 lines). 


GLOUCESTERSHIRE 
CIRENCESTER AND COTSWOLDS.—HOBBS & 
CHAMBERS, F.R.1.C.S., F.A.1., Market Place, Cirencester. 
(Tel. 62/63) and Faringdon, Berks. 


HERTFORDSHIRE 


BARNET & DISTRICT.—WHITE, SON & PILL, 
High Street. Tel. 0086, and at New Barnet. 


KENT 


BECKENHAM—BROMLEY.—SUTCLIFFE, SON & 
PARTNERS, Estate —_ and Surveyors, The Old 
te office, o Shortlands Station, Kent. 


Cottage. Esta 
Tel. RAV. 7201/6157. Also pas SD Landen Road, Bromley. 
RAV. 0185/7. 


13/15 


LANCASHIRE 
BLACKBURN & EAST LANCASHIRE.—SALIS- 
BURY & HAMER (Est. 1828). Mills and Works Valuers, 
Auctioneers and Estate ents, 50 Ainsworth Street, 
Blackburn. Tel. 505! and 5567. 


8 Queen 





LANCASHIRE—continued 


MANCHESTER.—EDWARD 
KENYON, 12 York Street. 
1937. Telegrams Russoken 


SON 


RUSHTON, & 
CENtral 


Est. 1855. Tel 


LONDON AND SUBURBS 


GER. 585! x SHAWS BRI. 7866 x 


(E.A.L.) LTD. 


“ ESTATE OFFICES,” 76-80 SHAFTESBURY AVE., W.! 
and at 151 DULWICH ROAD, S.E.24 





J. H.W. SHAW, P.P.C.LA, FALPA, FV. 











ANSCOMBE & RINGLAND, Surveyors, Chartered Estate 
Agents, 8 Wellington Road, N.W.8. Tel. PRI. 7116 


| CAMBERLEY (HANTS & 


DRIVERS, JONAS & CO. Chartered Surveyors, Land 


7 Charles t! Street, St. 


Agents and Auctioneers, 
S.W.1. WhHHitehali 3911 


James's Square, London, 
Also at Southampton. 


FAREBROTHER, ELLIS & CO., 29 Fleet Street, E.C.4. 


H. C.WILSON & CO., 51 Maida Vale,W.9. Est. 1853. 
Tel. Cunn. 6111 (4 lines). 


MIDDLESEX 


POTTERS BAR & DISTRICT.—WHITE, SON & PILL, 
58 High Street. Tel. 3888 


NOTTINGHAMSHIRE 


NOTTINGHAM.—KINGSTON & PARTNERS, Sur- 
veyors, Valuers, Town Planning Consultants and Indus- 
trial and Rating Valuers, 14 Chaucer Street. Tel. 45290. 

RETFORD.—HENRY SPENCER & SONS, Auctioneers 
and Valuers, 20 The Square, Retford, Notts. Tel. 531/2. 
9 Norfolk Row, Sheffield. Tel. 25206. 9! Bridge Street 
Worksop. Tel. 2654. 


SURREY 


BERKS BORDERS).— 
SADLER & BAKER, Chartered Auctioneers and Estate 
Agents, 3! High Street. Est. 1880. Tel. 1619. 

ESHER—W. |. BELL & SON, Chartered Surveyors, 
= and Estate Agents, 5! High Street, Esher. 

el 

GUILDFORD.—CHAS. OSENTON & CO, High Street. 
Tel. 62927/8. 

SURBITON.—E. W. WALLAKER & CO, F.A.L.P.A, 
Surveyors, Auctioneers, Valuers and Estate Agents, 57 
Victoria Road, Surbiton. Tel. ELMbridge 5381/3. 


SUSSEX 


| BOGNOR REGIS, CHICHESTER, SELSEY & DIST- 


RICT.—CLIFFORD E. RALFS, F.A.L P.A., Auctioneer, 
Estate Agent, Surveyor, Knighton Chambers, Aldwick 
Road, Bognor Regis. (Tel.: 1750). 
ag HOVE.—H.D.S. STILES & CO.,Chartered 
ors, Chartered Auctioneers and Estate Agents 
tor’ eseere Road, Brighton |. Tel. Hove 3528! (3 lines). 
And at London. 





The Publishers of “* Justice of the Peace and Local Government Review ” 


BINDING 


undertake the binding of Subscribers’ volumes 


and the following arrangements have been made for the convenience of Subscribers. 


A “* Call-in "’ scheme for receipt of volumes by the Binding Department has been instituted so as to ease congestion in the bindery. 
The scheme enables subscribers to have the use of their volumes pending despatch for binding, which is obviously preferable to the volumes 


lying idle whilst awaiting their turn. 


All Subscribers who have had their velumes bound in past years will automatically receive ‘* Call-in ’’ notices in due course. New 
and those who have not had their volumes bound previously, are invited to write for our ‘* Bookbinding Service ”’ leaflet, a 


Subscribers, 
copy of which will be sent on request. 


Newspaper, per 
Half Calf .. 
Legal Buckram 
Green Cloth 


PRICE LIST 
Grade “A ”’ Bindings 


volume 


27s. Half Calf 
21s. 6d. 


19s. 6d. Green Cloth 


Legal Buckram 


Reports, per volume 


23s. 
20s. 
18s. 6d. 


These bindings are hand-bound, and are ideal for office reference, since they are capable of withstanding constant use over 


Newspaper, per volume 


Royal Blue Buckram 


a very long period. 
Grade “ B ’’ Bindings 
(one style only) 


16s. 6d. 


Reports, per volume 
Royal Blue Buckram 


15s. 


These bindings present a neat attractive appearance and can be relied upon to give good service. This ae of binding 
is similar to that invariably used by book publishers. 


Both grades :—Packing free, postage extra 


Volumes for binding and requests for “* Bookbinding Service ”’ leaflet should be addressed to : 
JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW BINDING DEPARTMENT 


28 St. Michael’s Street, Oxford. 


Telephone : Oxford 3413 





Printed in Great Britain by R. J. Acford Ltd., Industrial Estate, Chichester, Sussex, and ee ans eet each Saturday by the Proprietors, Justice of the Peace Ltd., 


“Justice of the Peace and Local Government 


Review,” Little London 
2s.3d. with Reports post free 2s. Sd. ; without Reports Is. 3d., post oe le Sa 5. Is. Sd. Subscription ——y 


egistered at the G.P.O. asa ——s 
£6 per annum with Reports ; 


he Office 
Saturday, > ey ». 1954 
10s. per annum witbout Reports. 





